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Khas Mohal property of the Government, Article 104 of the Constitution, Complete
Justice;

Any property owned by the Government is the property of the People’s of the Republic
of Bangladesh and the citizens of this country are the actual owners of such property.
Therefore, no one can dispose of valuable Government properties at his/their sweet will
to anyone else unlawfully. ... (para 65)

The power of this Court under article 104 of the Constitution is an extensive one though
it is not used often or randomly. It is generally used for doing complete justice in any
cause or matter pending before it in rare occasions in exceptional or extra-Ordinary
cases for avoiding miscarriage of justice. To meet unwarranted and unpredicted
exceptional situation this power is vested in this Division for doing complete justice.
Article 104 widens our hands so that this Division is not powerless in exceptional
matters. ... (para 114)

JUDGMENT
Zinat Ara, J:

1. Civil Appeal Nos.30-32 of 2017 and Civil Petition for Leave to Appeal No.4232 of
2018 have arisen out of the common judgment and decree/Order dated 24 August, 2015
passed by the High Court Division in First Appeal No.167 of 2010, heard analogously with
Transfer Appeal Nos.7, 8, 9, 10 & 11 of 2014 disallowing First Appeal No. 167 of 2010,
Transfer Appeal Nos.07 of 2014, 09 of 2014, 10 of 2014 and 11 of 2014 and thereby,
affirming the judgment and decree dated 18.08.2009 of the 1% Court of Subordinate Judge,
Dhaka (shortly, the trial court) in Title Suit Nos. 483 of 1974, 112 of 1984, 113 of 1984 and
66 of 1990 dismissing the aforesaid suits but allowing Transfer Appeal No.08 of 2014 and
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decreeing Title Suit No.224 of 1997, thereby reversing the judgment and decree dated
18.08.2009 of the 1* Court of Joint District Judge, Dhaka in Title Suit No.224 of 1997.

2. The aforesaid Civil Appeals and Civil Petition for Leave to Appeal have arisen out of
the common judgment and decree of the High Court Division in First Appeal (FA) No.167 of
2010 with Transfer Appeal(TA) Nos.7, 8, 9, 10 and 11 of 2014 and the aforesaid first and
transfer appealsarose out of the common judgment and decree dated 18.08.2009 of the trial
court in the above mentioned suits and the parties are all claiming the same property in the
aforesaid appeals/suits and the present civil appeals and the civil petition. Therefore, the Civil
Appeal Nos.30-32 of 2017 and Civil Petition No.4232 of 2018 have been heard together and
are being disposed of by this common judgment.

Jamila Khatun’s case in
Title Suit (TS) Nos.483 of 1974
as Plaintiff and as defendants of other suits

3. Plaintiff-appellant-Jamila Khatun (briefly, Jamila) on 27.09.1974 filed Title Suit
No.483 of 1974 in the 1* Court of Subordinate Judge, Dhaka(the trial court)against Raisa
Aziz Begum (shortly, Raisa) and others for specific performance of contract and also for
some other reliefs stating, inter alia, that Raisa, defendant No.1 of the suit had entered into an
agreement with plaintiff-Jamila on 20.01.1972 to transfer 29.36 decimals of land with
buildings, structures and shop rooms standing thereon of Holding No.10, Purana Paltan,
Dhaka, present Plot No.1184, Khatian No.217 of Mouza-Ramna beingold Dag Nos.26, 27
and 28, Ward No.3, Sheet No.22 of Mouza-Sahar Dhaka, (hereinafter referred to as the suit
property). The price of the suit property was fixed at Rs.1,10,000/- and Raisa received a sum
of Rs.3,000/- as earnest money on the terms and conditions that Raisa would obtain necessary
clearance certificates and complete all other formalities within six months and intimate the
same to Jamila and Jamila, within three months of such intimation would pay the balance
consideration amount of Rs.1,07,000/- to Raisa and then Raisa would execute and register a
saledeed in favour of Jamila. Subsequently, Raisa received Tk.92,000/- from Jamila on
different occasions between 15.03.1972 to 19.08.1974 and Raisa admitted/acknowledged
about receiving of the said amountthrough some money receipts. Thus, Tk.15,000/- remained
outstanding out of the total consideration money. Raisa did not execute the sale deed on
receiving the balance amount. Therefore, Jamila filed TS No.483 of 1974.

Initial result of the Suit &
subsequent events, etc.

4. The suit was decreed ex-parte on 18.07.1978 against Raisa. So, plaintiff Jamila
deposited the balance consideration of Tk.15,000/- through Chalan No.561 dated 13.07.1978.
Subsequently, Raisa filed Miscellaneous Case No.34 of 1979 to set-aside the ex-parte
judgment and decree. Whereupon, the learned judge of the trial court by order dated
24.03.1980 allowed the saidmiscellaneous case, set asidethe ex-parte judgment and decree
and restored the suit to its original file and number.

5. Jamila thereafter amended the plaint of the suit alleging that after filing of the suit by
Jamila, defendant Nos.3-7 knowing fully well about the agreement between Raisa and Jamila
created some forged and fraudulent documents including sale deed and they were engaged in
a conspiracy to deprive Jamila from the suit property.
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Jamila Khatun’s Case in TS No.66 of 1990
as plaintiff and as defendants of other suits

6. Plaintiff-Jamila of TS No0.483 of 1974 filed another suit being TS No.66 of 1990 for
cancellation of sale deed as well as lease deed in favour of Khadiza Islam (briefly stated as
Khadiza), contending, inter alia, that Raisa did not sale/transfer the suit property to Syed
Badiur Rahman (briefly, Badiur) as claimed by him inasmuch as Badiur negotiated the Baina
agreement dated 20.01.1972 between Jamila and Raisa and so, the alleged sale deed in favour
of Badiur is forged. Khadiza purchased the suit property from Badiur knowing about her
agreement for purchase the suit property from Raisa dated 20.01.1972 and also about the fact
that the sale deed in favour of Badiur was/is forged. Khadiza created the sale deed in her
favour knowing the aforesaid facts. Therefore, the deed of purchase as well as the deed of
lease extension in her favour is liable to be cancelled. It was specifically alleged that there
was no agreement of sale between Raisa and Badiur dated 11.09.1969 and that the alleged
agreement of sale and registered deed dated 15.01.1982 are all forged and fraudulent
documents without consideration. Badiur did not get any possession of the suit property
through his forged deed of purchase at any time. Similarly, Khadiza did not get possession of
the suit property at any time through her alleged deed of purchase. After knowing about the
alleged forged deeds of BadiurandKhadiza, Jamila filed this subsequent suit for cancellation
of the aforesaid deeds.

Noor Mohammad Khan’s(being dead his heirs)
Case as plaintiff in Title Suit No.113 of 1984
(original Title Suit No.364 of 1982)

and as defendants of other suits

7. Noor Mohammad Khan(Khan), defendant No.5 of Title Suit No.483 of 1974, as sole
plaintiff, filed Title Suit No.364 of 1982 in the 3" Court of Subordinate Judge, Dhaka against
Raisa, Badiur, Jamila and some others for specific performance of contract against Raisa on
the basis of an agreement for sale dated 23.07.1969 as well as an agreement dated 10.07.1977
renewing the previous agreement for sale and also for khas possession of the suit property
contending, inter alia, that Raisa for raising cash money wanted to sell the suit property.
Whereupon, Khan offered to purchase the same at Tk.45,000/-. Raisa accepted the said offer.
Thereafter, on receipt of Tk.15,000/- as earnest money she entered into an agreement for sale
of the suit property with Khan on 23.07.1969. Raisa’s cousin Badiur was a witness to the
agreement for sale. It was decided that after procuring clearance certificate Raisa would
execute and register the sale deed in favour of Khan but Raisa could not procure all necessary
documents for registration of the deed and on her request Khan paid her Tk.5,000/- on
23.10.1970 but due to political disturbance at the relevant period Khan could not obtain the
deed of sale from Raisa. After liberation of Bangladesh, Khan traced out Raisa and Badiur in
September, 1973 and came to know from Raisa that some miscreants took over possession of
the suit property and that the suit property was enlisted as an abandoned property. Raisa
disclosed that after release of the suit property, she would execute and register necessary deed
of sale in favour of Khan. At her request, Khan paid further amount of Tk.3,000/- in the 1*
part of January, 1977. Raisa and Badiur demanded a further amount of Tk.50,000/- to meet
the expenses for release of the suit property from the list of abandoned property and to evict
the unauthorized occupants therefrom. Considering all those aspects another instrument was
executed between them on 21.01.1977 in the form of an agreement. This agreement provided
that Mr. Yakub Ali, the learned Advocate for Raisa would take steps to release the suit
property and Khan would pay Tk.50,000/- for this purpose. Accordingly, Khan paid
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Tk.20,000/- and a cheque of Tk.30,000/- to Raisa and the said instrument was kept in the
custody of Mr. Yakub Ali. Subsequently, Raisa and Badiur told Khan that Mr. Yakub Alj,
trapped them and if the transaction of cash as well as the encashment of cheque was made
with the knowledge of Advocate Mr. Yakub Ali, he would keep a major portion thereof. They
requested Khan to stop payment of the cheque. Subsequently, on mutual understanding Raisa
issued a notice rescinding the agreement dated 21.01.1977 through Mr. Yakub Ali and then
Raisa and Khan entered into a new agreement dated 01.05.1977 fixing the price of suit
property at Tk.4,50,000/- out of which Tk.1,35,500/- was paid earlier according to the
previous agreement and Tk.92,500/- was paid on 01.05.1977. It was also decided that Khan
would pay Tk.60,000/- for release of the suit property. Then, Raisa disclosed that she would
go to Pakistan to attend the marriage ceremony of her daughter and she appointed her brother
as her attorney by an instrument dated 17.05.1977 to complete the transaction. Badiur showed
a photocopy of the said power of attorney to Khan. On 11.07.1977 Khan departed for London
after paying Tk.10,000/- to Badiur on 10.07.1977 for release of the property. He returned to
Bangladesh in the middle of 1979 and Badiur told him that they were processing the matter.
Badiur also asked him to pay further amount as Raisa was badly in need of some money. So,
he again paid Tk.1,80,000/- in cash out of the balance consideration money as well as
Tk.10,000/- to Badiur for the purpose of release of the suit property and then left for London.
He returned in November, 1980 and requested Badiur to complete the transaction and paid
Tk.40,000/- in cash and further amounts on different dates against written money receipt
issued by Badiur on behalf of Raisa. The suit property was accordingly released from the list
of abandoned property on 12.01.1982. Accordingly, Memo No.Sec.XVI/AP-28/77/20 dated
21.01.1982 was issued by the abandoned property authority releasing the suit property from
the list of abandoned property. So, Khan came back to Dhaka on 18.01.1982 for getting the
sale deed registered from Raisa. He paid Tk.40,000/- on 25.01.1982 to Raisa but again Raisa
informed him that she would go to Syedpur for seven days and asked him to get ready with
necessary papers for obtaining income tax certificate. Accordingly, Khan procured necessary
papers but Raisa did not return in time. Thereafter, she refused to execute and register the sale
deed in his favour. Subsequently, Badiur also disclosed that he purchased the suit property
from Raisa and he would not transfer it to him, unless he pays an amount of Tk.25,00,000/-.
Then, on search he found out that Badiur has created a forged sale deed on 15.01.1982 and
has been claiming the suit property through it illegally.

8. Title Suit No.364 of 1982 was subsequently, transferred to the trial court and
renumbered as Title Suit No.113 of 1984.

Khadiza Islam’s case

as plaintiff in Title Suit No.224 of 1997
(original Title Suit No.75 of 1996)

and defendants of other suits

9. Khadiza, defendant No.7 of Title Suit No.483 of 1974, as sole plaintiff, filed Title Suit
No.75 of 1996 in the 5™ Court of Subordinate Judge, Dhaka on 27.04.1996 impleading Md.
Waziuddin, Jamila, Salauddin, Mobarak Hossain, Noor Mohammad Khan and Bangladesh as
defendant Nos.1, 2, 3, 4, 5 and 6 respectively for cancellation of sale deed No0.4722 dated
30.11.1982 obtained through Court by Md. Waziuddin as well as for declaration of her right,
title to and interest in the suit property and also for recovery of khas possession thereof by
evicting Md. Waziuddin therefrom and permanent injunction upon Md. Waziuddin not to
transfer the suit property to anyone stating that Raisa left the suit property under lock and key
in the wake of liberation war of Bangladesh and in her absence, some miscreants took over
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possession thereof. The Government erroneously included the suit property in the list of
abandoned property. However, on Raisa’s application, the Government released the suit
property on 12.01.1982 and handed over possession thereof to her. Then Raisa transferred the
suit property to Badiur by a registered deed of sale dated 15.01.1982 in pursuance of an
agreement dated 11.09.1969 and delivered possession to him. He got his name mutated and
then with the permission of the Government sold it to Khadiza for a sum of Tk.10,00,000/- by
a registered deed of sale dated 04.09.1984. Badiur also delivered vacant possession of the suit
property to her after execution of sale deed. She, after renewal of the lease deed from
Government, had been in possession thereof till 05.05.1993, by using it as storage of
construction materials of her construction company namely, Nirman Construction Company
Limited (shortly, Nirman). Md. Waziuddin (Waziuddin) dispossessed her therefrom through
Court on 05.05.1993 in Title Execution Case No.06 of 1992 arising out of the judgment and
decree in First Appeal No.23 of 1984 arising out of Title Suit No.541 of 1982. Khadiza Islam
was neither a party to Title Suit No.541 of 1982 nor in First Appeal No.23 of 1984 and she
had no knowledge about the suit or appeal. Khadiza and the Managing Director of Nirman
filed Civil Petition for Leave to Appeal (CPLA) No.195 of 1993 before the Appellate
Division against the judgment and decree of First Appeal, but it was rejected as not being
pressed. Thereafter, Khadiza filed the suit. In the plaint, it was further stated that according to
the decree of First Appeal No.23 of 1984, Waziuddin was to deposit the balance
consideration money within ninety days from the date of judgment and decree failing which
the suit would stand dismissed. Waziuddin deposited the balance consideration money on
12.02.1992 by Challan No.24047, which was beyond the period of ninety days and, as such,
the said suit stood dismissed but the execution case was filed on the basis of an inoperative
decree and Khadiza was dispossessed from the suit property illegally.This suit on transferred
to the trial court and was renumbered as Title Suit No.224 of 1997.

Title Suit No.112 of 1984
Plaintiffs-Salauddin and Mobarak’s case

10. Plaintiffs Salauddin and Mobarak also filed Title Suit No.436 of 1982 before the 3™
Court of Subordinate Judge, Dhakafor specific performance of contract against Raisa,
relating to the suit property. The suit was transferred to the 1* Court of Subordinate Judge,
Dhakai.e. the trial court and renumbered as Title Suit No.112 of 1984. They claimed specific
performance of contract relating the suit property on the basis of an agreement of sale dated
04.05.1979 with Raisa.

Written statement case of defendant No.1 Md. Waziuddin in Title Suit No.224 of
1997

11. It needs be mentioned that previously in the year 1997, one Waziuddin filed Title Suit
No.541 of 1982 before the Subordinate Judge, Dhaka for specific performance of contract
against Raisa on the basis of an oral agreement for sale of the suit property. The said suit was
dismissed. Then Waziuddin filed First Appeal No.23 of 1984 before the High Court Division
and the said appeal was allowed and the suit was decreed. Thereafter, Waziuddin got the sale
deed registered through Court on 30.11.1992 and in execution of the said decree got
possession of the suit property. Whereupon, Khadiza filed CPLA No.195 of 1993 before this
Division against the said judgment and decree but it was dismissed as not pressed by
Khadiza. Subsequently, Khadiza, as plaintiff, filed TS No. 224 of 1997 challenging the said
judgment and decree of Waziuddin as discussed hereinbefore.
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Written statement case of Raisa
(defendant No.1 in T.S. No. 483 of 1974)

12. Raisa filed written statement on 10.08.1976 denying all the allegations made in the
plaint of Title Suit No.483 of 1974 and stating that she was not acquainted with Jamila and
she did not enter into any agreement for sale with Jamila and that Jamila filed the suit with
forged and created Bainapatra/agreement for sale and so, the suit is liable to be dismissed.
However, Raisa eventually did not contest the suit.

Written statement case of Syed Badiur Rahman
(defendant No.6 in T.S. No.483 of 1974)

13. Defendant No.6 Badiur also filed a written statement and an additional written
statement denying the plaint caseand stating that Raisa left the suit property under lock and
key in the wake of liberation war of Bangladesh and in her absence some miscreants took
over possession thereof. The Government erroneously included the suit property in the list of
abandoned property. However, on Raisa’s application, the Government released the suit
property on 12.01.1982 and handed over possession thereof to her. Then Raisa transferred the
suit property to Badiur by a registered deed of sale dated 15.01.1982 in pursuance of an
agreement dated 11.09.1969 and made over possession to him. He got his name mutated and
then sold it to Khadiza for a sum of Tk.10,00,000/- by a registered deed of sale dated
04.09.1984 and delivered possession to Khadiza.

Written statement case of
Defendant Government in the suits

14. The Government as defendant of Title Suit Nos. 483 of 1974, 112 of 1984, 113 of
1984, and 66 of 1990 contested the suits by filing separate written statements denying all
material allegations made in the plaints of the aforesaid suits. However, the Government
admitted part of plaint case of Title Suit No.224 of 1997 filed by Khadiza. In the written
statements the Government stated,inter alia, that original owner and possessor of the suit
property was Norendra Mohan Sen by virtue of a long term lease granted by the then
Secretary of the State for India Council through registered deed dated 24.04.1924. While
Remendra Sen was in physical possession of the suit property, he transferred his lease-hold
interest to Aswimi Kumar Bhowmik, who subsequently transferred the same to Raisa by
Deed No.8497 dated 11.12.1957. Raisa being a non-bengali Urdu speaking person abandoned
the suit property during liberation war. She was not traceable after liberation. So, the suit
property was legally declared as abandoned property and some persons including the
plaintiffs of the suits were trying to grab the suit property by creating forged bainapatra,
deeds, etc.

15. However, mysteriously the Government subsequently changed its stand, released the
suit property from the list of abandoned property allegedly on an application filed by Raisa.
Thereafter, Raisa allegedly transferred her lease-hold interest to Badiur by registered deed
No. 1204 dated 15.01.1982. While Badiur had been exercising his right to and possession in
the suit property as lessee under the Deputy Commissioner, Dhaka, he transferred his lease-
hold interest of the suit property to Khadiza through deed No. 368 dated 04.09.1984. Khadiza
got the lease renewed from the Government on 03.07.1985 in continuity for a further period
of 30 years as provided under section 170 of the Government Estate Manual, 1958. The suit
property is the Khas Mohal Property of the Government. The transferees acquire only lease
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hold interest in the suit property subject to the terms of the renewal deeds, both Badiur and
Khadiza mutated their names in the record of right maintained by the Revenue Department
and she has been possessing the suit property as a lessee under the Government. Khadiza
became a recognized lessee under the Government through Misc. Case No. 48 of 1984. The
suit property is being administered by the Dhaka Collectorate. The documents like bainapatra
or otherwise must be false, fabricated and inoperative and are not binding upon the
Government in anyway. The decree, if any, must have been obtained by practicing fraud.

Issues, trial and decisions in Title Suit Nos.483 of 1974, 112 of 1984, 113 of 1984, 66
of 1990 and 224 of 1997.
Issues

16. The following issues were framed by the trial courts together for deciding the merit of
Title Suit Nos.483 of 1974, 112 of 1984, 113 of 1984, 66 of 1990 and 224 of 1997, as the
suits were being tried analogously.
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Recording of evidence

18. The plaintiff of Title Suit Nos.483 of 1974 and 66 of 1990-cum-defendants of some
other suits examined five witnesses in support of her case and they were cross-examined by
the various defendants- cum-plaintiffs of some other suits. The defendants-cum-plaintiffs of
some other suits examined totally fifteen witnesses in support of their respective cases, who
were cross-examined by the contesting parties. The witnesses also produced some documents
and those were marked as exhibits by the trial Court.

Decision of the trial Court

19. The trial Court on examination of the evidence on record by the common judgment
and decree/order dated 18.08.2009 dismissed in Title Suit Nos.483 of 1974, 112 of 1984, 113
of 1984, 224 of 1997 and 66 of 1990 on contest against the contesting defendants and ex-
parte against the rest.

First Appeals

20. Jamila filed Title Appeal Nos.454 of 2009 and 455 of 2009 before the High Court
Division. The said appeals on transfer were re-numbered as Transfer Appeal(T.A) Nos.09 of
2004 and 10 of 2004.
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21. On the other hand, Salauddin and Mobarak filed First Appeal No.167 of 2010 before
the High Court Division. Noor Mohammad Khan filed First Appeal No.74 of 2010 and on
transfer it was re-numbered as T.A. No.07 of 2014.

22. Khadiza filed First Appeal No0.398 of 2009 and Waziuddin filed First Appeal No.488
of 2009 and on transfer the appeal of Khadiza was re-numbered as T.A. No.08 of 2014 and
the appeal filed by Waziuddin was re-numbered as T.A. No.11 of 2014.

Decision of the High Court Division in appeals

23. The High Court Division, upon hearing all the appeals together, by a common
judgment and decree/order dated 24™ August, 2015 decided the appeals as under:

“In the result, the F.A. No.167 of 2010, T.A. No.7 of 2014, T.A. No.9 of 2014, T.A.
No.10 of 2014 and T.A. No.11 of 2014 are dismissed without any order as to costs. The
Transfer Appeal No.6 of 2014 arising out of Title Suit No.224 of 1997 is hereby allowed and
the Title Suit No.224 of 1997 is decreed. The impugned Judgment and decree so far as it
relates to Title Suit No.224 of 1997 is set-aside. The appellant of T.A. No.11 of 2014 is
directed to handover vacant possession of the suit property in favour of Khadiza Islam,
appellant of T.A. No.8 of 2014 within 6(six) months from the date of receipt of this
judgment, in default, the appellant T.A. No.8 of 2014 is at liberty to get possession of the
same through process of law.”

Civil Petition for Leave to Appeals

24. Feeling aggrieved-

Jamila filed CPLA No.1846 of 2016 before this Division, against the disallowance of her
Transfer Appeal No.10 of 2014 by theHigh Court Division, for granting leave to appeal and
leave was granted by this Division, which resulted in Civil Appeal No.30 of 2017.Jamila also
filed CPLA No0.4232 of 2018 against the dismissal of Transfer Appeal No.9 of 2014.

25. The heirs of Noor Mohammad filed CPLA No.1119 of 2016 before this Division
against disallowance of Transfer Appeal No.07 of 2014 by theHigh Court Division and leave
was granted by this Division. This resulted in Civil Appeal No.31 of 2017.The heirs of Noor
Mohammad also filed CPLA No.2557 of 2016 before this Division against the judgment and
decree, allowing Transfer Appeal No.08 of 2014 by the High Court Division, for granting
leave to appeal. Leave was also granted in this CPLA which resulted in Civil Appeal No.32
of 2017.

26. However, Salahuddin and Mobarak did not take any further steps by filing CPLA
after disallowance/dismissal of their F.A.No.167 of 1984. Similarly, Waziuddin did not take
any further steps by filing CPLA after the High Court Division allowed T.A. No. 08 of 2014
of Khadiza and dismissedT.A. No.11 of 2014 filed by Waziuddin.

Grounds for granting leave by this Division in CPLA Nos.1119 of 2016, 1846 of 2016
and 2557 of 2016.

27.

(I) Because, the High Court Division has committed a manifest error of law in not
considering the evidences and materials on record adduced from the side of the plaintiff in
Title Suit No.113 of 1984 and also judgment of the trial Court, particularly when the trial
Court itself failed to consider those evidence and materials on record while dismissing the
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aforesaid Title Suit No.113 of 1984 and, as such, the impugned judgment and decree
warrants interference by this court and therefore, the impugned judgment and decree is liable
to be set aside.

(IT) Because, the High Court Division as a last Court of facts misdirected itself in
dismissing Transfer Appeal No.7 of 2014 by not taking into consideration the main point at
issue involved in a suit for specific performance of contract such as whether or not the
contract of sale between the parties was a genuine one or not and, as such, the impugned
judgment and decree is liable to be set-aside.

(II0) Because, both the courts below fell into an error of law by not considering that
a contract for sale subject to subsequent registration of a deed of sale in respect of the
property involved and that the transferor is debarred from enforcing any subsequent transfer
in favour of a third-party and, as such, the impugned judgment and decree is liable to be set-
aside.

(Iv) Because, the High Court Division misdirected itself in law in decreeing the
respondent’s Title Suit No. 224 of 1997 without considering the petitioners’ case that the
plaintiff-respondent purchased the schedule suit land with prior notice of the contract for sale
(bainapatra) dated 23.04.1969, exhibit-B, executed by defendant No.1, the original owner of
the schedule suit land in favour of the petitioners’ predecessor, namely, Noor Mohammad
Khan, the original plaintiff and, as such, the impugned judgment and decree is liable to be
set-aside.”

Arguments on behalf of the contending parties

Arguments for Jamila Khatun

Appellant of Civil Appeal No0.30 of 2017 and Petitioner of CPLA No.4232 of 2018

(Plaintiff of Title Suit Nos.483 of 1974 and 66 of 1990 and defendants of other suits)

28. Mr. M. 1. Farooqui, the learned Advocate for the appellant of Civil Appeal No.30 of
2017 takes us through the judgments and decree of the trial court, the first appellate court, the
connected materials on record and submits as under:

1) Jamila Khatun examined several witnesses to prove her case for specific performance
of contract as well as cancellation of the deed of transfer infavour of Khadiza and lease
renewal document in Khadiza’s favour. She also produced the original bainapatra which is a
document of more than 30 years old and submitted before the court from the custody of the
proper person claiming the suit property. The witnesses of Jamila proved the case of
execution of bainapatra by Raisa, admitted lease holder. The bainapatra was also proved
through Ashfag Ahmed (husband of Jamila) and other three witnesses.

i) Raisa subsequently accepted consideration money for the suit property on various
occassions and those money receipts were also proved by Jamila by producing money
receipts with revenue stamps.

iii) After receiving most of the considering price upon executing bainapatra Raisa was
infact merely a trusty of Jamila under sections 91 and 99 of the Trust Act and therefore, there
was no scope for selling the suit property to any one by Raisa.But the trial court as well as the
High Court Division (1* Appellate Court) without considering the said facts and
circumstances unlawfully dismissed the suits as well as the appeals of Jamila.

iv) Raisa never sold the property to Badiur and the document of alleged sale by Raisa
was a forged document and that is why Khadiza did not produce the original deed of such
sale to Badiur by Raisa. Khadiza claimed that all the original documents were/are lying with
her but she did not produce the most vital document of alleged sale by Raisa to Badiur as it
was a forged document. The trial court legally dismissed the suit of Khadiza but the High
Court Division allowed the appeal of Khadiza and decreed the suit infavour of Khadiza
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unlawfully without considering that the original deed of alleged transfer of the suit property
by Raisa infavour of Badiur was not produced before the courts below.

v) In the facts, circumstances and evidence on record, Jamila’s suits ought to have been
decreed,but the trial court dismissed the suits. The High Court Division erroneously
dismissed the appeals of Jamila and allowed the appeal of Khadiza and decreed the suit filed
by Khadiza illegally. Therefore, the civil appeal and CPLA of Jamila are liable to be allowed,
decreeing the suit for specific performance of contract in favour of Jamila and cancelling of
documents infavour of Khadiza by setting aside the judgment and decree of the High Court
Division in Transfer Appeal No.8 of 2014.

In support of his submissions, Mr. Farooqui has relied on the decisions of the
following cases:

a) Lal Miah (Hajee) Vs. Nurul Amin and others reported in 57 DLR (AD) 64,

b) Joynab Begum and others Vs. Shaheb Ali Akunji and others reported in 12 MLR (AD)
337 and 60 DLR (AD) 14.

c) Md. Akbar & another Vs. Md. Aslam & another reported in 22 DLR (SC) 146.

Arguments for the heirs of

Noor Mohammad Khan

Appellant of Civil Appeal No.31 of 2017

(Plaintiff of Title Suit No.364 of 1982 renumbered as Title Suit No.113 of 1984 and
defendants of other suits)

29. Mr. Nozrul Islam Chowdhury, the learned Senior Advocate for the heirs of Khan in
Civil Appeal No.31 of 2017 takes us through the original bainapatra dated
23.07.1969allegedly executed by Raisa infavour of Khan, legal notice dated 21.01.1977
allegedly issued by Raisa to Khan through her learned Advocate cancelling Bainapatra dated
23.07.1969, the agreementdated 01-05-77 i.e. the alleged Novation deed between Raisa and
Khan, the other evidence on record and put forward the following arguments before us:

1) The bainapatra dated 23.07.1969, the legal notice dated 21.01.77 sent by Raisa to
Khan cancelling bainapatra and the new agreement for sale i.e. novation deed dated
01.05.1977 and the money receipts clearly show that Raisa had entered into an agreement to
sell the suit property in favour of Khan and she also received various amounts of money from
Raisa on difference dates by issuing money receipts.

2) Raisa admitted in her legal notice (Exhit-1) about the execution of bainapatra dated
23.07.1969 and subsequently, Raisa also executed a fresh agreement of Novation dated
01.05.1977 infavour of Khan.

3) All the documents produced by Khan’s heirs clearly proved that Raisa entered into an
agreement of sale with Khan on 23.07.1969 long before liberation war. Therefore, their case
is genuine.

4) Khadiza, Badiur, Jamila and others created some fraudulent bainapatra/deed of sale,
etc. after liberation with the knowledge about original agreement between Khan and Raisa.

5) Khadiza did not produce the original document of alleged sale to Badiur by Raisa as it
was a forged document. Moreover, Badiur himself was a witness of the agreements of Raisa
with Khan.

6) Badiur subsequently, created a forged deed after release of the suit property from the
list of abandoned property with the money of Khan and then he illegally transferred it
infavour of Khadiza and Khadiza knowingfully well that the bainapatra as well as transfer
deed between Raisa and Badiur dated 23.07.69 and 01.05.77 are both forged
documentscreated transfer document from Badiur.
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7) Badiur neither acquired any lease hold right nor possession to the suit property from
Raisa as she never transferred it to him. Therefore, Khadiza had not acquired any lease hold
right to the suit property by her alleged purchase of leasehold right from Badiur.

8) The trial court considering all the facts dismissed the suit of Khadiza but the appellate
court without considering the material evidence on record erroneously allowed the appeal
filed by Khadiza and decreed the suit in her favour. Therefore, the judgment and decree
allowing Transfer Appeal No.8 of 2014 and decreeing Title Suit No.224 of 1997 areliable to
be set aside and the judgment and decree of dismissal by the trial court of the suit is liable to
be restored.

9) Khan's heir proved the agreement of sale by Raisa with Khan by a series of documents
marked as exhibits by the trial court since the year 1969, long before liberation and by
examining witnesses. So, suit filed by Khan (Title Suit No.113 of 1984) is liable to be
decreed in their favour.

Arguments for the heirs of

Noor Mohammad Khan

Appellant of Civil Appeal No.32 of 2017

(Plaintiff of Title Suit N0.364 of 1982 renumbered as Title Suit No.113 of 1984 and
defendants of other suits)

30. Mr. A. J. Mohammad Ali, the learned Senior Advocate for the heirs of Khan in Civil
Appeal No. 32 of 2017 adapts the arguments of Mr. Nozrul Islam Chowdhury and adds that
Nuru Miah as a witness of the novation dated 01.05.1977 proved deed of novation executed
by Raisa apart from other witnesses. Khan also filed Title Suit No. 364 of 1982 on
20.07.1982, it was renumbered Title Suit No. 113 of 1984. Therefore, the suit was also filed
by Khan long before the alleged purchase of the property by Khadiza. He next submits that
Khan's heirs are entitled to have a decree for specific performance of contract as all other
claimants to the suit property are bound by the contract, which was executed earlier on
23.07.1969, under section 27B of the Specific Relief Act. Therefore, Civil Appeal No. 32 of
2017 is liable to be allowed and the suit filed by Khadiza is liable to be dismissed by setting
aside the judgment and decree passed by the High Court Division in Transfer Appeal No. § of
2014.

31. In support of the contentions, Mr. A. J. Mohammad Ali has relied on the decisions in
the cases of- (a) I.C.I (Bangladesh) Limited Vs. M/s. G. K. Brothers reported in 36 DLR
(HC) 114 (b) Ezaher Meah and others Vs. Shaher Banu and others reported in 2 BLC (AD)
30 and (c)Lal Miah(Hajee) Vs. Nurul Amin and othersreported in 57 DLR (AD) 64.

Arguments on behalf of respondent Khadiza

in Civil Appeal Nos.30-32 of 2017

(Plaintiff of Title Suit No.224 of 1997, original Title Suit No.75 of 1996 and
defendants of other suits)

32. Mr. A.M. Aminuddin, the learned Senior Advocate for Khadiza takes us through the
copy of the deed of transfer by Badiur infavour of Khadiza, renewal of lease by Government
infavour of Khazida and the other documents filed by her and contends as under:

1) Admittedly, Raisa had lease-hold right to the suit property through registered
document dated 11.12.1957. Raisa, being non-bengali left suit property immediately after
liberation by keeping it under lock and key and some miscreants took over possession of it.

2) The suit property was then declared as abandoned property.

3) Raisa filed an application for its release and got the suit property released in her
favour on 15.01.1982. Raisa then transferred the suit property to Badiur. Thereafter, Badiur
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transferred the suit property to Khadiza in 1984. Then Khadiza extended the lease from
Government for another 30 years by paying taka one lac.

4) Khadiza had been in possession of the suit property by using it as a storage for
building construction materials of her company ‘Nirman’ till she was dispossessed on
05.05.1993 in Execution Case No.6 of 1992, arising out of judgment and decree in First
Appeal No.23 of 1984.

5) Khadiza was never a party to the suit, appeal or execution case and she had no
knowledge about the suit, appeal or execution case and after her knowledge she filed the suit.

6) The trial court erroneously dismissed the suit but the High Court Division in
consideration of the evidence on record allowed T.A. No.08 of 2014 in favour of Khadiza and
decreed the suit legally.

7) The bainapatra and other documentsof Khan, Jamila, Wajiuddin, Mobarak and others
are all forged documents. Therefore, dismissal of the suits and appeals filed by those persons
are legal and Civil Appeal Nos.31-32 and CPLA No.4232 of 2018 are all liable to be
dismissed.

Arguments on behalf of the Government:

33. Mr. Murad Reza, the learned Additional Attorney General with the leave of the Court
appearing on behalf of the Government in all the appeals and the CPLA takes us through the
materials on record, specially the original record/file of abandoned property authority since
middle of the year1977, and submits as under:

1) It is clear from the record of abandoned property authority that once the prayer for
releasing the suit property by alleged Raisa Aziz Begum was rejected by the Government,
considering all the facts and circumstances of the case. The original file relating to the suit
propertyfrom the beginning of 1972 up to part of 1977 was not traceable and missing.

2) Subsequently, most curiously the then Chief Election Commissioner issued a letter in
favour of Raisa Aziz Begum certifying that he knew her. Whereupon, abandoned property
authority with reference to the said letter again considered alleged Raisa’s case and
eventually released the suit property from the list of abandoned properties. However,
immediately after such release order,there is a note in the relevant file showing that the
release of the suit property from the list of abandoned property should be immediately
stopped.

3) Many documents in connection with this case were also seized by CID and now they
are not traceable. Similarly, it is noted in the file that original file were sent to the then
learned Government Pleader, but the said original file was not traceable and the learned
Government Pleader denied to have received any such file.

4) The original alleged deed of sale by Raisa to Badiur was neither produced before the
abandoned property authority/Dhaka collectorate i.e. Khas Mohal property management
authority nor in the Court by Khadiza in support of her case. She has not also filed the said
most important document in any other court or Government authority. This clearly proves
that Raisa did not sale/transfer her lease-hold right to the suit property to Badiur or anyone
else.

5) From the record of the abandoned property authority, it is crystal clear that the suit
property was rightly included in the list of abandoned property, but unfortunately in
connivance with some dishonest Government Officials a valuable property of the
Government was unlawfully released from the list of abandoned property authority. There is
no evidence on record to prove that Raisa was in Bangladesh after liberation. Everything was
done through a fictitious person.
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6) Even if the suit property is released from the list of abandoned property, the suit
property is a Government khas mohal property. Khadiza could not produce the original
documents of alleged sale by Raisa to Badiur and, therefore, she was not entitled to extend
the leasehold right as Raisa never transferred the property to Badiur.

7) As the original deed of purchase by Badiur could not be produced, Khadiza miserably
failed to prove her title to or leasehold right to the suit property. Therefore, the subsequent
extension of lease by Khadiza is exfacie collusive, illegal and void.

8) Waziuddin also obtained a decree in F.A. No.283 of 1983 for specific performance of
contract by forged document. So, the said decree ought to be set-aside and his registered deed
is liable to be cancelled.

9) All the suits including that of Khadiza are fictitious suits filed through some forged
documents and therefore, all the suits were legally dismissed by the trial court on examining
the evidence on record and all the appeals are legally dismissed by the High Court Division
except the appealfiled by Khadiza. The appeal filed by Khadiza ought to have been dismissed
as she failed to prove her case but the High Court Division without properly examining the
evidence on record erroneously allowed Khadiza’s appeal and decreed the suit. Thus, Civil
Appeal No.32 of 2017 and CPLA 4232 of 2018 are liable to be allowed to the extent of
Khadiza’s decree in appeal for khas possession and the judgment and decree passed by the
trial Court dismissing all the suitsincluding that of Waziuddinis/are liable to be restored.Civil
Appeal Nos.30 and 31 of 2017 are liable to be dismissed.

10) The matters/appeals/civil petition are of exceptional in nature as a deed for lease
extension was obtained by Khadiza through forged documents and several influencial parties
are fighting for grabbing the valuable Government property i.e. suit property and one of them
i.e. Khadiza almost succeeded to do soin collusion with the Government Officials. Thus in
these matters, the Court’s power under article 104 of the Constitution needs to exercised for
doing complete justice to protect a Government property, otherwise other land/property
grabbers would be encouraged to do so.

Examination of records:

34. We have examined the leave granting order, the judgment and decree passed in the
various suits, in the appeals, the CPLAs of the respective parties and carefully examined the
evidence on record including the documents marked as exhibits by the trial court and the
testimonies of the witnesses. We have also carefully studied the file of Abandoned Property
Authority, produced before us as per our direction.

Admitted facts:

35. The suit property is the khas Mohal property of the Government vide plaint and the
schedule of the plaint of Title Suit No.112 of 1984 filed by Khadiza. Norendra Mohan Sen
(Norendra) was a long term lessee under the Government by virtue of a long term lease
granted by the then Secretary of State of India Council through a registered deed. Norendra
transferred his leasehold right to Aswini Kumar Bhowmik(Aswini) and Aswini transferred
his leasehold right to Raisa by a registered deeddated 11.12.1957 vide judgments of the trial
Court and the High Court Division, testimonies of D.W.1 and other witnesses and the
materials on record. Khan’s heirs claim that Norendra was the owner of the suit property and
he transferred it Aswini by a registered deed. Aswini then transferred the suit property to
Raisa by a registered deed dated 11.12.1957. However, during their arguments before us, the
learned Senior Advocates/ Advocates for all the contending parties admitted that the suit
property is the Khas Mohal property of the Government and Raisa was a long term lessee
under the Government. The suit property bearing Holding No.10 is situated at Purana Paltan,
Dhaka i.e. at the heart of Capital and is a valuable property. All the plaintiffs of respective
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suits claimed the suit property through Raisa. Raisa was a non-bengali. So, immediately
before liberation of Bangladesh, Raisa left the suit property. Whereupon, the suit property
was declared as an abandoned property and was enlisted in the list of abandoned properties.
The suit property being enlisted as an abandoned property was included in the ‘ka’ list of the
abandoned properties published in the Gazette Notification. But subsequently it was dropped
from the list of abandoned properties by another Gazette Notification. It was released on
prayer of a person allegedly claiming herself to be Raisa, the leaseholder of the suit property.
Deliberation of the Court:

36. At the beginning, we would like to discuss the merit of the case of Khadiza, as
allowing of her appeal is challenged by the heir of Khan in Civil Appeal No.32 of 2017 and
by Jamila in CPLA No.4232 of 2018.

37. The learned Additional Attorney General in his arguments strenuously argued that the
suit property is an abandoned property and Raisa never executed any bainapatra or deed of
transfer in favour of Badiur and that those are forged documents but the Government
Officials in collusion with Badiur and Khadiza excluded this valuable property from the list
of abandoned property.

38. Khadiza filed a suit for declaration of her 16 annas title to the suit property, recovery
of khas possession, perpetual injunction and some other relief. Therefore, we would first
examine how far Khadiza has been able to prove her title to the suit property.

39. For this purpose, we would first study the abandoned property record/file relating to
the suit property, which has been submitted by the concerned authority as per order of this
Court.

40. Some of the notes of this file are quite mysterious and so, we would like to quote
those relevant notes hereinafter:
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28. Receipt at page 103/C along with its enclosures in response to our memo at page 97/C
may kindly be seen. This relates to the claim of ownership on holding No.10, Purana
Paltan by Raisa Aziz Begum. In this connection page 96/C and para 25/N & 26/N ante
may also kindly be seen. As for T.S. Case No.483 of 1974 as mentioned under para 26/N
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ante, this is a case for breach of specific performance of contract. It appears that the
owner of the said holding allegedly entered into an agreement with one Mrs. Jamila
Khatoon for selling the property in question on 20" January, 1972. The applicant, Raisa
Aziz Begum personally appeared before me and stated that the said case was
engineered by said Mrs. Jamila Khatoon Begum to grab her property illegally.As for
this Ministry, we are not any way connected or concerned in the said suit for specific
performance of contract as initiated by Mrs. Jamila Khatoon wife of Ashfaque Ahmed. It
appears from page 102/C, that the rent of the property is being paid by Mrs. Raisa Aziz
Begum as a owner of the property. It appears that rent is cleared up to date. Now the
papers submitted by Mrs. Raisa Aziz in support of her ownership as previously indicated
under para 25/N ante, we may strike off the property at 10, Purana Paltan from the
abandoned list and release the same in favour of its owner, Mrs. Raisa Aziz Begum
wife of late Sayed Azizur Rahman.

S/d illegible

04.12.81

29. Notes above may be perused. The owner Mrs. Raisa Aziz Begum is a Bangladeshi
national (C.P>94)& comes of a respectable Muslim family as certified by the Chief
Election Commissioner, vide C.P.95. The house may be struck off from the list of A.P.
S/d illegible

04.12.81

30. According to the petitioner herself, her praver for release was rejected in 1976
(vide memo No.1-E-52/72/296 dt. 20-5-76).Please put up that file for perusal.

S/d illegible

08.12.81

31. Minutes at para 30/N ante prepage bottom may kindly be seen. The original file as is
already indicated under para 26/N ante was sent to the Court in connection with the suit
(483/1974) for specific performance of contract. The alleged suit was brought by one
Mrs. Jamila Khatoon for breach of contract by Mrs. Raisa Aziz Begum, the claimant of
the property at 10, Purana Paltan. As the original file is missing the memo No.1-E-
52/72/296 dt. 20.5.76 is not available in the Ministry now. It appears that the previous
petition was rejected because of the above mentioned suit in which this Ministry is not
involved anyway. Further this suit reveals that the applicant Raisa Aziz Begum is the
defecto owner of the property in question. Being asked by this Ministry the papers
submitted by Mrs. Raisa Aziz bear testimony that she is the original owner of the
property at 10, Purana Paltan, Dacca. Now at this stage in pursuance of Article 16(2)
of the P.O.16/72, the property at 10, Purana Paltan, Dacca may be dropped from AP
list in favour of Mrs. Raisa Aziz Begum.

S/d illegible

14.02.81

32. Let us wait for the original file.

33. S.0 XVI to please put up in file.

34. Receipt at pages 104-109/C received from Raisa Aziz Begum regarding her claim on
the property at 10, Purana Paltan may kindly be seen. In this connection preceding notes
from 25/N ante detailing the issue may also kindly be perused. As to the observation
under para 32/N ante prepage bottom, it is already indicated under paras 12/N and 13/N
ante that the original file is neither available in Ministry nor in the office of the CJP. In
the office of the CJP extensive search was made in my presence, but the file was not
found and there is little possibility of its availability as it is missing since 1974. Now in
consideration of the papers made available by Raisa Aziz Begum in support of her right
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of claim on the property in question and the exposition made under para 31/N ante, the
property at 10, Purana Paltan may be dropped from the AP list.

35. Why had she delay in filing this papers?

36. Issue the draft.

37. Minutes at para 35/N ante prepage bottom. In this connection page 110/C and the
submission made by Raisa Aziz Begum may kindly be seen at page 112/C. It appears that
Mrs. Raisa Aziz Begum has been claiming the title of ownership on the property at 10,
Purana Paltan since 1972 and has been pursuing it continuously as it appears from the
instant representation. Now in pursuance of the expectation made under para 34/N ante
and the Article 16(2) of P.0.16/72, the property at 10, Purana Paltan may be dropped
from the AP list.

38. Issue the draft.

S/d. illegible

12.01.82

39. Please discuss and stay proceedings until we come to a decision.

40. Pl put up in file immediately.

41. Slip at page 115/C along with the minutes of the HSM on it as transcribed under para
39/N ante may kindly be seen. This relates to the holding No.10, Purana Paltan, Dacca
which is dropped from the list of AP in pursuance of Article 16(2) of the P.O. 16/72. In
this connection para 37/N ante and preceding paras from 25/N ante may also kindly be
seen for discussion of the issue with the Hon’ble State Minister.

42. H.S.M. is no more in office and as such there is no scope for discussion with him.

43. S.0. XII for n.a.

44. Notes from preceding para 41/N ante. It is for kind decision whether eviction as
prayed for vide representation at page 121/C should be restored to. Submitted for kind
orders.

S/d. illegible

31.03.82

45. What is the name of the occupant & what is his profession? Please give him a notice
by name to vacate the house on or before 5.4.1982 failing which he will be evicted,
with copy to the owner.

S/d. illegible

31.03.82

46. Pl issue the draft.

89 | fRTIBT #@ 538-5¢ Y O YR 3¢A-dYo AT SRIATF (W AECS AR | TG do TR 7T 25g
IO W AHES | AT RoI® 33-3-b GIffe TR 7390 wiftwes S AR Fa 2370 | A0
TR FIAATI Ty 2N TN FI TS UfF vom FRESR T waa i el I
TR A2 WS AW NIRRT | (S 538 JZCO H¢y) MNiT FIRa WA o [0z
ST T 3-C-br O TR 2T TS S(itaws FIee SAst WA “Can’t we help if she is
stating the facts?” IR T3y ST |

8 1 ¥fETIT P, ToAB! NEWER 6 TP AP TGS A et T Kzl Ffresng
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S/d. illegible
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(Bold and underlined, emphasized)

41. From the aforesaid notes and the other materials of the abandoned property file the
following facts are revealed:

a) The original file of abandoned property relating to the suit property is not
traceable/missing for the period starting from 1972 up to part of 1977.

b) Raisa got possession of part of the suit property i.e. the shops on 25.04.1982 and
30.04.1982 respectively through renewing monthly rental agreements dated 25.04.1982 and
30.04.1982, vide rental agreement dated 25.04.1982 between Raisa and M/S. Globe Battery
Works and rental agreements dated 30.04.1982 between Raisa and M/S. Jatiya Shahitya
Prakashani, M/S. Elora, M/S. Hakim Electronics, M/S. Dacca Electric and Lift works, M/S.
Kajal Enterprise after release of the suit property. So, she did not get possession in any part of
the suit property till 25.04.1982/30.04.1982 after release of the suit property from the list of
abandoned properties.

c) Raisa did not get possession of the rest part of the suit property i.e. the building from
Shantinagar Club at least till 02.11.1982.

d) She filed several applications to the abandoned property authority initially for
delivery of possession of the entire suit property and then for delivery of possession of the
rest part of the suit property, which was in possession of Shantinagar Club.

e) The Sports and Cultural Division applied for re-allotment of the said building or any
other house in favour of the Shantinagar Club.

f) Shantinagar Club did not hand over possession in favour of alleged Raisa, at least up
to 02.11.1982.
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g) Raisa, in none of her applications vide letters of Raisa from 1977 up to 22.05.1982
claimed that she had entered into an agreement to transfer the suit property to Badiur on
11.09.1969 or that she had transferred the suit property to Badiur at any time.

h) There was no evidence before Abandoned Property Authority as to how Badiur got
the suit property vide Note No.60 dated 24.08.1986 of the abandoned property file.

42. In the plaint Khadiza claimed that Raisa firstly executed a bainapatra dated
11.09.1969 in favour of Badiur and then transferred the suit property in favour of Badiur on
15.01.1982 and handed over possession to him. But the Government Official record and
statement of D.W.15-Md. Monsur Rahman clearly show that Raisa could not have transferred
her leasehold right/any other right or handed over possession of the suit property to Badiur at
the time of so called transfer on 15.01.1982 for the reasons that:

1) Raisa herself prayed for handing over possession of the entire suit property admitting
that she was not in possession of the suit property before and after 15.01.1982 and till
25.04.1982.

2) She, in her application dated 22.02.1982 stated that since release of her property
(12.01.1982) from the list of abandoned properties, one month has elapsed but no step was
taken to deliver possession to her.

3) Raisa in her application dated 22.05.1982 stated that Shantinagar Club did not hand
over possession to her although she got possession of the other shops .

4) Raisa never claimed to have executed any bainapatra on 11.09.1969 or at any time in
favour of Badiur or that she transferred her leasehold or any other right to Badiur at any time,
and rather she filed series of applications for delivery of possession in her favour even after
her (Raisa) so-called transfer to Badiur on 15.01.1982.

5) D.W.15 Md. Monsur Rahman, Kanungo of Deputy Commissioners’ Office in his
cross-examination statedthat,

i ZIAICNE I ey S Sl MR ©//bre ZR OISl wo ISR &= ahe farife | crm
2058 ¥ (AW I3 WATZ |~

He further stated that,

qZ i e w1 transfer a1 &y Sl T AR o Thm Il =N RePa s =
AT AT ATF S5/8/r 3 BHfFTY | AT TRANT T W T de/>/ra wifiee wdie TR
SRS ~iheTr =R AR TS Rt SR O 4o »

6) So, Raisa herself never obtained any permission from the Government Khas Mohal
authority to transfer her leasehold right to Badiur at any time, and

7) Admittedly, permission from the Government was/is necessary for transfer of
leasehold right to anyone in view of the provisions of Government Estate Manual, 1958.

43. It be mentioned that the original deed of alleged transfer of the suit property dated
15.01.1982 by Raisa to Badiur was neither produced before the abandoned property authority
nor before any Government Office or before any Court.

44. Khadiza had tried to establish a new case by examining D.W.1 Awlad Hossain
Chowdhury, a witness who deposed on her behalf. This witness stated that the original
document of transfer by Raisa to Badiur is deposited with a bank at the time of marking a
certified copy of the deed as exhibit M1(5) with objection. But this witness at the time of
marking exhibit M1(5) did not mention the name of the bank. He also stated that Nirman took
loan from the bank after 1984 without mentioning the date of taking loan.

45. Further, the Bank Officer, D.W.3 Kazi Md. Adam Ali stated that the loan was taken
from the bank, the present name of which is Eastern Bank Ltd and earlier known as BCCI
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Bank. From statement of this witness it also appears that he brought a certified copy and a
photocopy was submitted before the Court and not the original one. D. W.3 the Bank Official
did not say that the original deed was missing from the bank. Moreover, no other
documentary evidence was/is placed before the Court to show that the original document was
missing and that any action was taken by Khadiza over missing of this document by the bank
or by any other means.

46. At the time of hearing, this Court inquired about the whereabouts of this original
document and Khadiza’s learned Senior Advocate replied that theoriginal document is
missing from the bank.

47. Therefore, it appears that Khadiza allegedly mortgaged the suit property for the
purpose of taking loan from a bank but neither the mortgaged deed nor the original document
was ever produced before the court or the Government authorities. The new case about
mortgage of suit property to the bank is beyond pleadings as no such case was mentioned in
the plaint, even by way of amendment. It appears that Khadiza suppressed a vital information
in the plaint and did not bring this new case in the plaint by way of amendment. Perhaps it is
due to the fact that she did not obtain any permissionfrom the Government before mortgaging
the suit property to the bank and that too by using a fictitious document. It is evident that
Khadiza intentionally avoided toproduce original document so that Raisa’s signature could
not be compared.

48. In the above circumstances, it is crystal clear that even if we consider that Raisa was a
genuine person and the suit property was lawfully released by abandoned property authority
in her favour, in such case also plaintiff Khadiza failed to prove Raisa’s transfer of the suit
property to Badiur.

49. In consideration of the original file of abandoned property authority and non-
production of the original deed of so-called transfer by Raisa to Badiur, we are fully
convinced that Raisa never sold/transfer the suit property to Badiur for which the original
document was not produced before the Government authorities or in any Court. Further,
Khadiza claimed that her leasehold right was extended for 30 years but she prayed for
declaration of her 16 annas title to the suit property again as a fraudulent device to grab the
Government valuable property by practicing fraud upon the Court.

50. It be mentioned that all the contesting parties claimed that Raisa never transferred her
right to the suit property to Badiur and the so-called deed of transfer is a forged document.

51. Since, Raisa’s transfer of the suit property to Badiur is not proved, Khadiza has not
acquired any legal/valid right to the suit property, leasehold or otherwise, through her
purchase from Badiur as Badiur himself had no legal right to transfer it to anyone. Thus, it is
evident that the so called deed of transfer by Raisa to Badiur is a fraudulent/ forged/ fictitious
and collusive document created with the sole purpose to grab the valuable Government

property.

52. It is evident that Khadiza in collusion with Badiur and some other persons obtained a
deed of transfer in her favour from Badiur, who himself had no legal right or authority to
transfer it. Khadiza managed to extend the leasehold right for 30 years in her favour by
fraudulent means in active collaboration/collusion with the Government Officials.
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53. It is very unfortunate to note that the suit property, a valuable property situated at the
heart of the Capital of Bangladesh measuring at least twelve khatas vide statement of the
witnesses was grabbed by Khadiza with the help of some dishonest Government officials,
who were/are the protectors of the Government properties.

54. From the beginning till the end, the Government Officials, both abandoned property
authority as well as the office of the Deputy Collector, Dhaka played a heinous role in this
matter including filing of written statements in various suits changing Governments initial
stand that the suit property is an abandoned property. Moreover, several civil litigations were
going on but without waiting for the result of those litigations, the suit property was released
from the list of abandoned property and lease extension was given to Khadiza-that too
illegally without verifying if Raisa transferred the suit property to Badiur.

55. It be mentioned that the original file of abandoned property was/is not
traceable/missing till date. The said file contained all notes and all records/documents from
1972 up to part of the year 1977. Thus, whether Raisa is a genuine person or not that could
not be ascertained as all the documents containing her original signatures from 1972 up to
part of 1977 are missing from the record. Therefore, the so called Raisa might be a fake
person. Possibly, for that reason she was not examined as a witness in the court by Khadiza
or any other parties in the suits.

56. It needs be mentioned that from the materials on record it appears that so called Raisa
filed Misc. Case No. 34 of 1979 for setting aside the ex-parte decree obtained by Jamila
Khatun previously against her. In the said case, in her deposition, she stated that,-

“q% 09 Wy (AR @ i S @R AR @i T« el A oIy 33/2a W
@ P Sew @te AfFem| o Wit {RoE AfFem @i 3 qifers Al ER
T STE ©iE o7 q=d el ~NFBC bl PRIt | SNE (2 @R A FAM AfRF[m SR, ©itd
AN 8 q=A 4T A AT FE| @4ITs SfY de/0 e TR iR | @3 SiTe FIEw
IS @CE AfFON | IR AF-IAE G 2Afoa =itR| Giew 360 SR WK G A1 35/29 T2 Fewm
SIS GAICT SR W QTR SR | G FIC FZ| @ IJIATCE SN A TE S
AT 26T PR St @2 Siffbans 77 @2 piewfz)”

57. This so-called Raisa was examined in Misc. Case No. 34 of 1979 on commission and
on question by the Advocate Commissioner-
“opElz SR @ e o e Al SivfeTEs ) ©s AR €88 (@ 7121 Moreover, she
herself admitted that,
“f QIR SifR| GIN FIC FZ| @ JTHIC S AR A2

58. It clearly indicates that the person deposed in the court in miscellaneous case may not
be actual Raisa, as evidently she came to the place where the commission was held on the
same day and she had no cookeries in the house where commission was held and she refused
to disclose her identifying mark, which was very much vital. After her examination on
Commission on 29.07.1979, Suit No.483 of 1974 (filed by Jamila) was restored to its file and
number upon allowing the miscellaneous case. But Raisa never appeared before the trial court
to contest the said suit. From Note No.28 of the abandoned property file, it appears that Raisa
appeared, but how the concerned officer knew her or who identified her is not mentioned
therein.Therefore, from the statement of so-called Raisa and abandoned property file, it
appears that there is every likely hood that she may not be a genuine person.
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59. Even if we presume that Khadiza was in possession of the suit property, her
possession was illegal for the reasons discussed hereinbefore. Thus, the possession of
Khadiza in the suit property, if there be any, was illegal possession in the Government

property.

60. Moreover, D.W.2 Md. Selim in his examination-in-chief stated that,
“Fifers 7™ e ve NG @R @9 RS 51 1”7

61. D.W.1Md. Awlad Hossain in his examination-in-chief stated that,
“TRW AT TR TS (O MLETIE AFRGRG/5/dob8 T2 ©Iftd «Fls @fers -3 nferersyea
AP 03 wee AfreraeTes S AR e

62. But at the time ofcross-examination D.W.1 stated that, “8/5/ss5b8 3 @it Jifa=ia T
Jfmi @fes 221 o e o7 et cdiren 23T Fiferdt T7ifeq w4t I ©f JEe 712, ord fvg Mo [
AYCA I

63. Therefore, there is also contradiction about the date on which Badiur handed over
possession to Khadiza.

64. It appears that though the Government machineries are not willing to protect the suit
property but the learned Additional Attorney General pointed out all the facts before us and
made submissions that in these matters i.e.the appeals/CPLA the Court must exercise its
power as provided in article 104 of the Constitution for doing complete justice, to protect a
valuable Government property, a property of the People of Bangladesh.

65. Any property owned by the Government is the property of the People’s of the
Republic of Bangladesh and the citizens of this country are the actual owners of such
property. Therefore, no one can dispose of valuable Government properties at his/their sweet
will to anyone else unlawfully.

66. We have already seen that Khadiza failed to prove her vendor’s title/leasehold right to
the suit property and, as such, the extension of lease in her favour by certain unscrupulous
Government officials is also collusive and fraudulent. However, Khadiza's illegal extended
lease period for 30 years has also expiredmeanwhile.

67. On Khadiza’s case, the trial court in consideration of deposition of Khadiza’s witness
Md. Awlad Hossain Chowdhery and evidence on record decided as under:

“ o R WS BrEd I @, T e 33/0d/b2 32 ©ifted 73 wifee 9@ Abandoned
property 93 Sifeial 22re SRS I [ 197 T qferl 716 Abandoned property @3 Sifemres
QA 217 A WeTed Dodedsy N1 AT Ad 71| O 2ol trm Ied a0+ 93 =66 Feies s
reice et TN 08/0s/vr8 T wiffee MR 7% <fim w1 T 7if$ wfet Tty Wfim sfees
Tare e 79 B 23 A Fied AWM 7= @7 Toin Aesa Tg IS 233 ForRie Ame 2
RS T@d IR @, Fer Ffere o Fg 8 Wie SR A (qrEelt pifeAR | i T Aiferdt wifers
ITCE AT ¥G D 23T N WA IR At g A T et Aeife i s 3o
ST e 2l JICR T SR :38/59 TR TR (IS Trgrd I A1 oI 7o e o qifert
1S A 1 SR RIG! e T Te @imEE TR IR T ST A gow Rey wnies T
ST e BT IR A ¥ CEetie e FR) T Afre TR FEF AR e :38/69
TR ARG AZTS3 BECS Al |~
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(Bold and undelined by us)

68. In the facts and circumstances, as discussed hereinbefore, we are of the view that the
trial court correctly dismissed the suit filed by Khadiza so far as it relates to declaration of her
right, title to the suit property, khas possession and permanent injunction. However, the High
Court Division erroneously held that Raisa with the permission of the Government
transferred the suit property to Badiur although Government witness D.W.15 Md. Mousur
Rahman in cross-examination clearly stated,

e SNiferer Fifert TeifG P SEwfS 717 E 1

69. High Court Division without considering the evidence as discussed hereinbefore,
erroneously allowed Khadiza’s appeal as a whole, but curiously enough without declaring
any title to or leasehold right of Khadiza in the suit property but simply directing Waziuddin
to handover possession of the suit property to Khadiza within 6 months from the date of
receiving copy of the judgment.

70. Now, let us turn our eyes to the fate of the appeals filed by the heirs of Noor
Mohammad Khan, he being dead.

71. On the suit filed by Noor Mohammad Khan, the trial Court decided as under:

“TASTRT $39/b8 TR EFHAT I T4 (=M I B MFer =ife qw It 5i& T 20/9/vs 3
wiffed | Ta M 49 O wifird sa Rl qge wiferew Afze IRl pie v | 5y wizon wifere wiferdt
TG TR PICR (AT Soes T2 A NG &2 IR | TP AR (@ T 7/ Ao oz Ffacel T
e IRER oif TRSIEe outs w3l whie @@FE S @GR A T e | 8% IR peH 169
ST AP SIS 1 FAIAR [l 7oifg a1 AR e wfeifee | wee a2 sfere sweeicas Sgwfs
T (IR TF IR G0 AG AT WS AR IR AW FAW OF A T AMECS g AMATOARH
2O A 17

72. Noor Mohammad filed Title Suit No.364 of 1982, renumbered as 113 of 1984, for
Specific Performance of Contract against Raisa on the basis of a Bainapatra dated 23.07.1969
as well as a deed of novation dated 10.07.1972, renewing the previous agreement for sale. He
also prayed for khas possession of the suit property. Khan’s heirs examined several witnesses
to substantiate their case.

73. Their first witness is Shakawat Hossain Chowdhury (D.W.9), who deposed in favour
of heirs of Noor Mohammad Khan. This witness stated that Raisa is the owner of the suit
property by virtue of a deed dated 11.12.1957 executed by Ashini. Raisa executed a
Bainapatra in favour of Noor Mohammad on 23.07.1969 and he produced copy of the said
Bainapatra (exhibit-B, with objection). He claimed himself to be present at the time of
Bainapatra, but according to him he was only 12/13 years old in the year 1970.

74. During cross-examination this witness mentioned that,

P S T TGN S5Eh I | S50 AT ARTS! I& &F T | ST N T S 5/30 I8 ("

He stated in his cross-examination that,

“E TREFS GFERE I @ A2 W TS (6! I @ (@IT THre Wi | €%
Freael 3R AEER ©f (AR T0o! (I TRARET WS Wi i A% 1

(Bold and undelined, emphasised)
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75. Therefore, this witness was only a boy of 11 years on the date of first Bainapatra. So,
his case that he was present at the time of Bainapatra is not believable.In his deposition he did
not explain why Raisa put her signatures in Urdu at the time of executing the Bainapatra
dated 23.04.1969, but put her signatures in English on the alleged deed of novation dated
21.01.1977. Further, it appears that he is not an witness of the bainapatra.

76. Their next witness is Bidhan Chandra Podder(D.W.10). Relevant part of his
statements are as under:

‘TR IR AH @3 L Sous A A3 Wifeed 9 AR =1 ¢,000/- BT IR M| wifqd
A TR O IR 2 SN AR AN 2wz vo, (o N A AR 8T FNCF WS IEAMRI ©E (1R
FrFG W3 D9/> | SN AN A DR (@AW o ¢ S et oo g N e W13, 207 e
T oS WRITRR SIS ST | 8Ws 3o TS 51l T4

77. During cross-examination he stated that,

‘AR fere A Spus AT N (| AN IFAR SifFed Hed A2 Ao e 7t g2
T T Q9/9/dpUs ST 16T T W 359 AW @C @YW, GIFE & SFem a3 @it AW
T FE | AFFG (& P 6 A0S 2N 71 ARG ILAGTS @1 2| ARG 927 SN $iee
T FE | /> AR SLIGEITS 8 W2 IR | A T ~wrs Afd a1 =ify i afb wlera wrdt 231 @2 a 5
LR G RRI R G AT | L S ————

(Bold and underlined by us)

-2/ AR TN (@@ [T Ao @iee A7) @ fe 417 et 7 W21 99 IR AW S
IBRIRIEIEETIAS e A N RO IS (A K (R TR E R AR [ R e R | Y —

IMER TR SN IFA AT e o1 @A T 12 IR FHMCTR T 8/¢ & AR 2w | IR
AR AL FC A0 AR 71 T3 TRAM AT & SR Prons I[1 Tice|

R BF 3 ST ~fre AR T ---- oS @ T vl R wife Wi 2w @itk Wi Aftcs i T
@3 Bz o W T SR AT B T @IRNE A e =« @ 799 document-« A2 FEEIR
T (= B I A I @I 5121 I IS A7 M

AN e A T BTl AT ARG AN AFISTTST IT 33/50 I%F XA | 7 @A whAra
S TR R wia 72 sffy (7

(Bold and underlined by us)

78. This witness did not know Raisa and only seen her on the date of first bainapatra.
Therefore, his evidence that Raisa executed the Bainapatra is of no value as he did not know
Raisa.

79. Next witness of this suit is Md. Zakir Hossain (D.W.11). He stated that he had seen
Raisa Aziz only one day and that Raisa Aziz put her signature in his presence.

80. During cross-examination he stated that, “x9/a/vs @iffitd 2 wifewes 3707 ve/8o T2
Tt | =R o1 2 I R 1R QWWWW@W@WWWW | A wifETem
@[ 9% Tfre for el aferce »ifd 71 199 Toy @ IRAIHG SN I TS 05 @1 ©ifid Trard
DIEN

(Bold and underlined, emphasised)

81. Thus, it appears that this witness has not seen Raisa on any other day except one day
and on the date of execution of bainapatra dated 23.07.1969, he did not see her full face. So,
evidence of this witness that Raisa Aziz herself executed the original Binapatra is of no value,
as he did not know Raisa, who was a pardansin lady according to the previous witness
Bidhan Chandra.
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82. Moreover, in the original Bainapatra, signature of Raisa is in Urdu but in the deed of
renewal of agreement all the signatures are in English. No reason was mentioned by the
witnesses as to why the signatures in the deed of novation were in English. The money
receipts could not also be proved in this suit.

83. In the above circumstances, it is crystal clear that the witnesses of this suit could not
prove that the original Bainapatra was executed by Raisa herself for the reasons discussed
earlier.

84. Thus, it is evident that Noor Mohammad’s heirs failed to prove that it was Raisa who
executed the original Bainapatra on 23.07.1969. Since, the case of execution of original
Bainapatra by Raisa falls through, the case of novation as continuity of the original
Bainapatra is of no value.

85. Considering the totality of the evidence on record, we are fully convinced that Raisa
did not execute any Bainapatra or deed of novation in favour of Noor Mohammad at any
time. So, his case was lawfully dismissed by the trial Court and the appeal was also lawfully
dismissed. However, the judgments for dismissal are not with cogent reasons. Both the
Courts below ought to have discussed the evidenceon record and on the basis of the
evidence,oral and documentary ought to have dismissed the suit/appeal of Noor
Mohammad’s heirs.

86. In view of the above, we find no merit in the appeal of Noor Mohammad Khan’s heirs
so far as it relates to Civil Appeal No.31 of 2017. Thus, this appeal is liable to be dismissed.

87. Now let us examine the merit of the appeal filed by Jamila Khatun, which arose out of
Transfer Appeal No.10 of 2014andthe said appeal arose out of Title Suit No.483 of 1974.

88. Jamila examined several witnesses in support of her case of execution of Bainapatra
by Raisa on 20.01.1972. The trial Court dismissed the suit and High Court Division also
dismissed/disallowed the appeal.

89. Jamila’s witness P.W.1 Md. Ashfaq Ahmed is her husband and tadbirkarak of her
suit. He proved the alleged Bainapatra in favour of Jamila dated 20.01.1972. He stated that,
“TE A A@ SR A A2 ((2Tl) O RM IMT I, NG Sva SI=em, (IR0 =W,
(T=Y1) RTT Toji AF AT 7R T | A A7 7R R s 718 Tz wferenfa anvfag s
A I | w@wwmﬁaﬁﬁ’rwwmmm AR 0 AR | @A O B o
971,188, (TMTR) 9 G WA BT 1.
(Bold and underlined by us)

90. This witness clearly stated that,
LM, (SIFIEE @I BAFTs fRree | IR FARTER e 212w wifersr, o ©i I 72w Saifge
FECFF‘[ |77

91. P.W.2 Azhar Uddin Ahmed is the brother of Jamila’s husband, who is a witness to the
deed.This witness admits that other witnesses of the Bainapatra, named Khorshed Anwar
is/was also his brother and Tofazzal Hossain was/is an employee in his brother’s shop. He
statedthat,
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“ER QeI AfSTET "RIT TUT IRFIP@ T ST ST T @IS e | A @I I
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92. P.W.3 Khorshed Ahmed is another brother of D.W.1. He statedthat,
“@TR AETY ST SI) FCF ETIFEH AFCO A | TF ICFA ETFGAS IF I ©If (L |7

93. The last witness of Jamila relating to Bainapatra is P.W.4. P.W.4 Tofazzal Hossain
stated that, NE I AR F= @At B | =1 I s e Soifs feew | wify areiona T
Ffafe | 93 ET3 v (W3 3/o) | AAT ¢ AR 74 IRI=Ita wEde T o e feam |«

94. At the time of cross-examination, hedeposed that, IR=E IFAR R gem @RI
IRAIER frea FieeT Sifecem i e fom 71 1 9w AR @@ Rm IMed TR N I (@B @R FA
EiEa”

(Bold and underlined by us)

95. Thus, from the statements of P.Ws.1, 2 and 3 it appears that they are full brothers and
P.W.1 is the husband of Jamila. So, they are all very close relativesof Jamila and are
interested witnesses. P.W.4 the sole witness, who is not a relative of Jamila, is an employee
of Jamila’s husband. This witness clearly stated that he had seen Raisa firstly on the date of
execution of Bainapatra. Thus, the solitary witness, who is not a relative of Jamila, did not
know Raisa prior to execution of bainapatra. So, he had no personal knowledge whether the
person who executed Bainapatra was infact Raisa or not.

96. In view of the evidence on record as discussed, it is evident that Jamila could not
prove her case about execution of Bainapatra by Raisa herself by any independent witness so
as to get a decree for Specific Performance of Contract relating to the suit property.
Therefore, her suit for Specific Performance of Contract was correctly dismissed by the trial
Court and affirmed by the appellate Court. However, both the Courts below did not consider
the oral evidence of the witnesses in detail and dismissed the suit/the appeal for some other
reasons as discussed.

97. In the above circumstances, we find no merit in Jamila’s appeal being Civil Appeal
No.30 of 2017. Therefore, this appeal is also liable to be dismissed.

98. Waziuddin has not preferred any appeal against the decree in favour of Khadiza.
However, Noor Mohammad Khan’s heirs have challenged the judgmentand decree passed in
favour of Khadiza in Transfer Appeal No.08 of 2014 by filing a CPLA, which resulted in
Civil Appeal No.32 of 2017.

99. On the other hand, Jamila Khatun filed Title Suit No.66 of 1990 for cancellation of
sale deed as well as lease extension deed in favour of Khadiza. The said suit as well as the
appeal being Transfer Appeal No.10 of 2014, were both dismissed by the trial Court and the
appellate Court respectively. Wherefrom, Jamila filed CPLA No.4232 of 2018. The suits for
Specific Performance of Contract filed by Noor Mohammad (being dead his heirs) and by
Jamila were dismissed and the appeals against the said judgments and decrees were
disallowed. We have also found no merit in Civil Appeal No.31 of 2017 and Civil Appeal
No.30 of 2017.

100. Ordinarily, in such scenario, it is not necessary to consider the appeal of the heirs of
Noor Mohammad Khan and the CPLA of Jamila but for the observations and decisions made
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hereinbefore on Khadiza’s case, we find that Khadiza miserably failed to prove her valid title
to or leasehold right in the suit property. As Khadiza failed to prove her case and Waziuddin
is not now in the picture, it is necessary to consider the merit of Civil Appeal No.32 of 2017
and CPLA No.4232 of 2018 in the unusualfacts of the matters.

101. We have already seen that Khadiza could not prove her case and, therefore, she was
not entitled to have a decree in her favour and the trial Court correctly dismissed it, but her
appeal was erroneously allowed by the High Court Division with decree of khas
possession.Therefore, her suit for declaration of her 16 annas title to the suit property,
recovery of possession and permanent injunction have to be dismissed due to the reasons as
discussed. However, if Khadiza'ssuit is dismissed as a whole, in such case Waziuddin’sdecree
for Specific Performance of Contract would come intooperation. Therefore, it is necessary to
decide whether the decree in favour of Waziuddin is liable to be set aside for doing complete
Justice.

102. In the above backdrop, let us now study Waziuddin’s case.

103. Md. Waziuddin has been examined as D.W.7 in the trial Court. He stated that,“Gif¥s
JAFIP@ 9/5/ad O | AR W ¢, ¢00/- BF (W | foli oqram @3 5w I+ m 7 | TITe @ & a¥
(T, @35 7 720, F& @3 AW, T A | W@ N [T wre s | 9t 3@ i aEm o wRke
Ffarely | 916 77 | AR © & TR (TR | & TR &9 S ey /1

104. Thus, it appears that out of 4 witnesses,3 witnesses of the money receipt are dead
and he does not know the whereabouts of the other witness. About the oral agreement, the
money receipt was the most important evidence, but Waziuddinfailed to prove it by any
independent witness. So, it appears that Waziuddin as defendant-appellant failed to prove that
Raisa had entered into an oral agreement with him to transfer the suit property in his favour.
Therefore, his suit being Title Suit No.541 of 1982 was legally dismissed by the trial Court
but the High Court Division in F.A. No.283 of 1984 erroneously decreed the suit against
Raisa for Specific Performance of Contract. As a result, Waziuddin got possession of the suit
property through Court.

105. In view of the above, the decree obtained by Waziuddin in F.A. No.23 of 1984
appears to be a fraudulent decree as claimed by the Government, Khadiza, Jamila and the
heirs of Noor Mohammad Khan.Perhaps due to this fact Waziuddin did not file any CPLA
against the decree obtained by Khadiza. Further, Md. Waziuddin obtained the decree for
specific performance of contract against Raisa. But the Government is the actual owner of the
suit property, a Khas Mohal property. Therefore, Waziuddin cannot retain his possession
against the Government. Moreover, Waziuddin did not deposit the entire consideration price
as per direction of the Court within 90 days. So, for that reason also Md. Waziuddin’s decree
in F.A. No.23 of 1984 is liable to be set-aside and the registered deed obtained by him
through Court is liable to be cancelled.

106. We are well aware of the fact that generally appellate Court is the final fact finding
Court. But herein, the trial Court and appellate Court did not consider oral evidence led by
the parties and it escaped the notice of the appellate Court that D.W.15 for the Government
stated during cross-examination that Raisa did not obtain permission from the Government to
transfer her right to Badiur, but the High Court Division decidedthe appeal on the basis of
examination in chief of this witness without perusing the cross-examination of the
witness.Moreover, the abandoned property file was not also before the trial Court or the
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Court of appeal i.e. the High Court Division so as to consider it. Therefore, we had to
examine and assess the entire evidence on record, oral anddocumentary, to ascertain the
actual merit of the cases.

107. In view of the discussions made hereinbefore, we are inclined to dispose of Civil
Appeal No.32 of 2017 by setting aside the judgment and decree obtained by Md. Waziuddin
in F.A. No.23 of 1984 and further disposing of CPLA No0.4232 of 2018 filed by Jamila as
Khadiza failed to prove her case.

108. Khadiza could not prove her case but the appellate Court without considering the
merit of the case allowed the appeal and decreed the suit in favour of Khadiza erroneously
relating to her prayer for recovery of khas possession without considering her legal right.

109. In fact the appeal was allowed by the High Court Division due to some unscrupulous
Government Officials’ illegal and collusive activities in favour of Khadiza.

110. From the materials on record, it appears that the suit property is a Government Khas
Mohal property and all parties failed to prove their respective case and unlawful lease
extension period of Khadiza already expired. Raisa’s lease period expired long before and she
is not before us with any claim on the suit property. Therefore, the suit property is now a
Khas Mohal property of the Government as the Abandoned Property Authority excluded it
from the list of abandoned properties unlawfully and collusively.

111. As the unlawful lease extension in favour of Khadiza expired meanwhile, we are of
the view that Khadiza Islam is not entitled to get any further extension of her lease from the
Government. She had no legal right for extension of Raisa’s leasehold right at any time. We
are further of the view that the Government must take over actual/physical possession of the
suit property from Waziuddin/Khadiza/the persons/person, whoever be in possession thereof
within 60 days from the date of receiving the copy of this judgment in its present condition.

112. It is a common knowledge that many Government Officials of various departments
are situated on hired buildings. For this reason the Government has to bear huge expense for
payment of rents. Therefore, it is our pious wish that the Government would retainthe
valuable property i.e. the suit property, itself, which is situated at the heart of Dhaka by
allotting the same to any Government Department or in the alternative the Government may
construct a building for Government Departments/ Offices, so that this valuable property
does not again fall into the hands of land/property grabbers with the help of some
unscrupulous Government Officials.

113. It be noted that it is not necessary to discuss the decisions as referred to by the
learned Senior Advocates/Advocates for the contending parties during their respective
arguments, since we have dealt with the matters on the basis of evidence on record, oral and
documentary as well as the abandoned property file independently and the parties failed to
prove their respective case to get the suit property.

114. Before parting with the judgment, we would like to note that the power of this Court
under article 104 of the Constitution is an extensive one though it is not used often or
randomly. It is generally used for doing complete justice in any cause or matter pending
before it in rare occasions in exceptional or extra-Ordinary cases for avoiding miscarriage of
justice. To meet unwarranted and unpredicted exceptional situation this power is vested in
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this Division for doing complete justice. Article 104 widens our hands so that this Division is
not powerless in exceptional matters. The matters (appeals/CPLA) in our hands are matters
requiring exercise of this power, to save a valuable property of the Government from the
clutches of greedy land/property grabbers, that too with the active collaboration and help
from the Government Officials. Therefore, we have no other option than to exercise our
power under article 104 of the Constitution. In the instant matters, it is absolutely necessary
to do so.

115. Moreover, if we do not exercise the power, given by our beloved Constitution under
article 104 in these matters, it would give a wrong message to the unscrupulous land/property
grabbers and in such case this judgment would be used as a tool/device to grab other
Government properties with the seal of the Court. Therefore, under compelling
circumstances, we have exercised our power under article 104 of the Constitution in dealing
with the appeals and the CPLA for doing complete justice.

116. Finally, we appreciate Mr. Murad Raza, the learned Additional Attorney General,
who with the leave of the Court, within a very short period has been able to assist the Court
immensely by his elaborate arguments studying the abandoned property file meticulously.
We also appreciate Mr. Nozrul Islam Chowdhury and Mr. A.M. Aminuddin, the learned
Senior Advocates and Mr. Khair Azaz Maswood and Mr. Farooque Ahmed, the learned
Advocates for the contending parties, who had tried their best for the interest of their
respective clients and also to assist the Court. However, we do not find any merit in their
submissions.

117. Accordingly,-

(1) Civil Appeal No.30 of 2017 and Civil Appeal No.31 of 2017 are dismissed.

(2) The impugned judgment and decree dated 24.08.2015 of the High Court Division in
Transfer Appeal No.08 of 2014 allowing the appeal, decreeing T.S. No.224 of 1997 and
directing Waziuddin to handover vacant possession of the suit property in favour of Khadiza
Islam, appellant of T.A. No.08 of 2014 within 60 days from the receipt of the judgment by
setting aside the judgment and decree dated 18.08.2009 of the 1% Court of Sub-ordinate
Judge, Dhaka in T.S. No.224 of 1997 is set-aside and T.S. No0.224 of 1997 is dismissed.

(3) The judgment and decree passed by the High Court Division in First Appeal No.23 of
1984 allowing the appeal and decreeing T.S. No.541 of 1982 of the Court of Sub-ordinate
Judge, Dhaka by setting aside the judgment and decree of dismissal of T.S. No.541 of 1982 is
hereby declared to be fraudulent, unlawful, and thus, set aside.

(4) The execution proceeding arising out of the said decree is also declared illegal. The
registered deed of transfer of the suit property being Deed No0.4722 dated 30.11.1992 in
favour of Md. Waziuddin through Court is hereby cancelled.

(5) Khadiza Islam would not be entitled to get Khas possession from Md. Waziuddin and
she would not be entitled to retain possession in the suit property, if there be any, by
whatever means.

(6) Government Khas Mohal Authority shall takeover physical possession of the suit
propertypresently measuring more or less 12 khatas of land with structures thereon of
Holding No.10, Purana Paltan, Dhaka, Plot No.1184, Khatian No.217, present- Mouza-
Ramna, Old Dag Nos.26, 27 and 28 vide statement of witnesses and plaint of Title Suit
No.224 of 1997 (Khadiza Islam vs. Waziuddin and others), within 60 days from the date of
receiving copy of this judgment from Md. Waziuddin/Khadiza Islam-Nirman Construction/
any person/ persons, in possession of the suit property in its present condition and retain its
possession in accordance with law.
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(7) Civil Appeal No.32 of 2017 and Civil Petition for Leave to Appeal No0.4232 of 2018
are disposed of in the light of the observations made in the body of the judgment and the
above decision/directions.

118. Send a copy of this judgment and order to the Inspector General of Registration and
the concernedSub-Registrar for taking necessary steps relating to cancellation of Md.
Waziuddin’s deed being No.4722 dated 30.11.1992.

119. Also send a copy of this judgment to the Deputy Commissioner/Deputy Collector,
Dhaka to take necessary action for taking over possession of the suit property,a Khas Mohal
Property, as per our directions as above.

120. Further, sent copies of this judgment to the Secretary, Ministry of Land, Dhaka for
information.

121. Send down the lower court records at once.
122. The Abandoned Property Record submitted on our instruction be also returned to the

concerned authority through the person who submitted the same before this court on
receiving appropriate acknowledgement receipt.



