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In modern democratic countries citizens have a right to information in order to be able
to know about the affairs of each political party which, if elected by them, seeks to
formulate policies of good governance. This right to information is a basic right which
the citizens of a democratic country aspire in the broader horizon of their right to live.
This right has reached a new dimension and urgency, which puts better responsibility
upon those political parties towards their conduct, maintenance of transparency and
accountability to the public whom they aspire to represent in the parliament.

... (Para59)

Registration Rules, 2008 framed under Article 94 of the Representation of the People
Order, 1972

Right to Information Act, 2009

Section 9:

As per the provision of the Registration Rules of our country the registered political
parties are required to submit their audited statements of accounts to the Election
Commission every year for the purpose of, amongst others, transparency and
accountability to the people and the electorate. According to the RPO, 1972 and the said
Registration Rules it is the statutory duty of the Election Commission to collect such
statements of accounts from those parties on an annual basis to regulate their
functioning and to ensure a free and fair electoral process. As such, such statements
should not be treated as ‘secret information’ under the RTI Act. ... (Para 60)

Ignoring the people’s right to know, keeping them in dark and playing hide-and-seek
with them in a democratic country like us where all powers belong to the people and
their mandate is necessary for ruling the country no registered political party can be
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allowed to take the stand that the audited statements submitted to the Election
Commission were “secret information”. ... (Para 62)

In the case in hand, though, admittedly, the political parties did not consider their
submitted audited statements of accounts as ‘secret information’ or ‘confidential’, but
the respondents without any mandate of law erroneously served notices upon the
respective political parties concern seeking their opinion in respect of providing
information to the petitioners and most of the political parties, which operate in the
public sphere and have constitutional and statutory obligations for accountability and
transparency, provided a negative opinion in providing such information violating the
citizen’s right to information guaranteed under the RTI1 Act, frustrating the purpose of
the Registration Rules and the RTI Act and also damaging the spirit of ensuring and
guaranteeing their transparency and accountability in all spheres including the people,
which is unfortunate and hence, is deprecated. ... (Para 63)

Judgment
Kazi Md. Ejarul Haque Akondo, J:

1. This Rule Nisi, under Article 102 (2) of the Constitution of the People’s Republic of
Bangladesh, was issued calling upon the respondents to show cause as to why the impugned
decision/order dated 16.07.2014 issued by the respondent No.1l in Complaint No.57/2014
(Annexure-N-1) affirming the decision/order dated 22.10.2013 passed in Complaint
N0.97/2013 directing the respondent No.2 to seek consent/opinion from the respective
political parties with respect to disclosure of their annual audited reports to the petitioner
No.1, should not be declared to have been passed without lawful authority and is of no legal
effect and/ or pass such other or further order or orders as to this Court may seem fit and
proper.

2. Facts, in short, are that the petitioner No.1 is the Secretary of Shushashoner Jonno
Nagorik (SHUJAN), an organization in Bangladesh, which conducts various activities with a
view to establishing and promoting democracy and good governance in the country by
creating awareness among the citizens and ensuring their active participation for achieving
transparency and rule of law at all levels.

3. The petitioner Nos. 2 to 6 are various office-bearers of SHUJAN, and have been
closely involved with various activities to promote transparency in the public life and the
right of the citizens to information. It has also been contended that all the petitioners have
played active roles in pursuing the proceedings under the Right to Information Act, 2009 (in
short, RTI Act, 2009), which resulted in the decision/order impugned in the instant writ
petition, and have thus genuine interest in the subject matter of the instant writ petition.

4. The respondent No.1 is the Information Commission, Bangladesh, which has been
constituted under the provisions of the RTI Act, 2009 and the respondent No.2 is the Election
Commission of Bangladesh, which has been constituted pursuant to Article 118 of the
Constitution of the People’s Republic of Bangladesh, and is responsible for the registration
and regulation of the registered political parties in accordance with the Political Parties
Registration Rules, 2008 (in short, Registration Rules, 2008) framed under Article 94 of the
Representation of the People Order, 1972 (in short, RPO-1972).
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5. It has been stated that according to rule 9(b) of the Registration Rules, 2008 every
registered political party is required, as a part of its continuous obligation to satisfy the
conditions of registration, to submit its audited annual statement of accounts to the Election
Commission, the respondent No.2 by 31% July every year. The petitioner No.1, along with
the petitioner Nos.2 to 6, submitted an application dated 12.06.2013 to the designated Officer
(RTI) of the Election Commission requesting him to provide photocopies of the audited
annual statements of accounts filed by the registered political parties for all calendar years
(Annexure-A). In response thereof, the said designated Officer (RTI) vide Memo No.
17.00.0000.040.22.001.10-80 dated 14.07.2013 informed the petitioner No.1 that the
information requested by him was not Election Commission’s own information and hence,
requested him to collect those directly from the respective political parties (Annexure-B).
Being aggrieved by the same, the petitioner No.1 on 04.08.2013 preferred an appeal under
section 24 of the RTI Act to the Secretary of the Election Commission, which is the appellate
authority for the purposes of the right to information requests, on the ground that if the
information sought by him were not provided, his right to information would be infringed and
consequently, the objectives and the effectiveness of the RTI Act would be hindered
(Annexure-C). Thereafter, the Secretary of the Election Commission vide letter dated
03.09.2013 bearing Memo No. 17.00.0000.040.22.001.10-149 gave a decision on the said
appeal affirming the decision dated 14.07.2013 given by the designated Officer (RTI) without
assigning any reason whatsoever (Annexure-D). Being aggrieved, the petitioner No.1 filed a
complaint dated 09.09.2013 under section 25 of the RTI Act before the respondent No.1-
Information Commission stating that as a citizen of Bangladesh he was entitled under the RTI
Act to be provided with the information requested from the Election Commission (Annexure-
E). On receipt thereof, it was registered as Complaint No. 97/20103. Accordingly, the
respondent No.1 issued a summons dated 26.09.2013 requiring the petitioner No.1 to attend a
hearing at the office of the Information Commission on 22.10.2013 at 11.00 AM. In
compliance thereof, he duly appeared and attended the hearing (Annexure-F).

6. After the hearing on 22.10.2013, the respondent No.1l issued its decision dated
22.10.2013 (Annexure-G) holding that the information requested involved a “third-party” and
that the disclosure of such information was not possible without the opinion of the “third-
party”. Said decisions are quoted below:

“1. The petitioner No.1 is directed to make an application to the designated Officer
(RTI) of the Bangladesh Election Commission Secretariat by 31.10.2013
requesting for specific information by mentioning the names of the political parties
and specifying the years in relation to which the information are sought.

2. The designated Officer (RTI) is directed to serve, within 5(five) working days of
receipt of such application , a notice to the third-parties concern requiring their
written consent/opinion in accordance with section 9(8) of the RTI Act, and to
intimate the petitioner No.1 of the same.

3. The designated Officer (RTI) is directed to deposit the money, received under
section 9 of RTI Act and the Right to Information (Receipt of Information Related)
Rules, 2009, as the payment of the price of the information provided, to the
Government treasury under code No. 1-3301-0001-1807.

4. Both the parties are asked to inform the Information Commission of their
compliance with the directions after they have been complied with.”

7. Pursuant to the aforesaid decision, the petitioner No.1 made an application on
23.10.2013 with a list of the names of 40 political parties, and requesting for copies of all
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audited annual statements of accounts submitted by the registered political parties since the
date of their respective registration (Annexure-H). However, the designated Officer (RTI) did
not respond to the same; as a result, the petitioner No.1 preferred an appeal dated 19.12.2013
to the Secretary, Election Commission stating that although 30 working days had passed
since the application had been made but he had not been informed of anything by the said
Officer (RTI) [Annexure-1]. The Election Commission issued a reply vide Memo No.
17.00.0000.040.22.001.10-271 dated 23.12.2013 informing the petitioner No.1 that the
Election Commission received opinions on his request from 21 registered political parties out
of which only 3 (three) political parties, namely Bangladesh Muslim League, Jatiya
Shomajtantrik Dal (JSD) and Bikalpadhara Bangladesh consented to the disclosure of their
audited annual statements of accounts. The Election Commission further stated that the
Commission was in the process of collecting opinion from the rest of the registered political
parties, but did not specify any time-limit for completing the process. The Secretary of the
Election Commission accordingly issued a direction dated 01.01.2014 to the designated
Officer of the Commission requiring him to supply to the petitioner No.1 statements of
accounts of those political parties, who had consented to the disclosure (Annexure- J and J-1
respectively).

8. It has further been stated that since the petitioner No.1 did not receive any further
information or response from the Election Commission, he submitted a review application
dated 06.04.2014 to the Chief Information Commissioner, with copies to the two Information
Commissioners, expressing his grievance about the failure of the Election Commission to
provide any further information in relation to the remaining political parties since its
communication dated 23.12.2013. In the said review application, the petitioner No.1 also
stated that he was of the view that the decision of the respondent No.1-Commission laying
down a requirement of consent from the “third-parties” was not correct, as the information
sought were “public information”, to which every citizen is entitled under section 4 of the
RTI Act; as such, he sought review of the decision dated 22.10.2013 (Annexure-K). On
receipt thereof, the respondent No.1 issued a letter dated 13.04.2014 concluding that there
was no scope under the RTI Act to review a decision issued by the Information Commission
and accordingly, advising the petitioner No.1 to file a complaint in prescribed Form ‘A’ in
case of any dissatisfaction (Annexure L). Pursuant thereto, he filed a further complaint in
Form ‘A’ on 01.06.2014 to the respondent No. 1 narrating the facts leading up to the 2™
complaint stating, inter alia, that the information sought by him were already in the
possession of the respondent No. 2, who could have provided the information to him as an
“Authority” by virtue of the RTI Act without recourse to any third-party. In the complaint he
prayed that: (a) the respondent No.1 should direct the Election Commission to provide the
requested information to him from the information preserved by the Commission itself
without seeking opinion from any third-party; (b) the respondent No.1 should declare that
section 9(8) of RTI Act does not apply to the statements of accounts submitted by the
registered political parties; (c) the respondent No. 1 should direct the Election Commission to
publish all information provided by the political parties on their website; and (d) the
respondent No.1 should direct the Commission to dispose of all applications under the RTI
Act within the timeframe stipulated by the RTI Act (Annexure M). The said complaint was
numbered as Complaint No.57 of 2014. In response thereto, the respondent No.1 issued a
summons dated 01.07.2014 requiring the petitioner No.1 to attend a hearing on 16.07.2014 at
11.00 A.M at the office of the Information Commission, wherein the petitioner Nos.2, 3 and 4
were also present. After hearing the same on 16.07.2014, the respondent No.1 issued the
impugned decision dated 16.07.2014 affirming its earlier decision/order dated 22.10.2013 in
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Complaint No0.97/2013 (Annexure-N and N-1 respectively). In the circumstances, the
petitioners had filed this application and obtained the instant Rule Nisi.

9. The respondent No.l-Information Commission contested the case by filing an
affidavit-in-opposition stating, inter-alia, that according to the provision of section 25 of the
Right to Information Act, 2009 the Information Commission had disposed of the Complaint
No. 57/2014 and thereby the petitioners have in no way been deprived of any legal right and
hence, they are not entitled to get any remedy as prayed for.

10. The respondent No.2-Election Commission also contested the case by filing a separate
affidavit-in-opposition stating, inter-alia, that the information demanded by the petitioners
from the Election Commission are not information of their own institution; rather those are
submitted to the Commission by different political parties under the relevant law, and as
such, those are categorized as information supplied by third-parties (aafu fr LalL
plhljgLa abk). Since those falls under the category of information supplied by third-
parties, the incumbent Officer of the Election Commission was bound under section 9(8) of
the RTI Act, 2009 to seek consent of the political parties concern. Most of the political parties
expressed their opinion in negative in respect of disclosure and supplying of those reports to
the petitioners; therefore, the Commission, considering such opinion decided not to disclose
and supply that information to the petitioners. However, some of the political parties
expressed their opinion in positive in respect of disclosure and supplying of those reports to
the petitioners; therefore, the Commission acted according to their opinion and disclosed and
supplied those information to the petitioners. The Commission acted in accordance with the
RTI Act, 2009 and thereby committed no illegality. It has also been stated that some of the
registered political parties have submitted audit reports of their income and expenses to the
Election Commission for the year 2012, 2013 and 2014 respectively along with the
forwarding letters (Annexure-7series), where none of the political parties, so far, have made
any specific request to the Commission to consider those audit reports as ““confidential”.

11. At the outset, Dr. Sharif Bhuiyan, the learned Advocate appearing with Mr. Tanim
Hussain Shawon, the learned Advocate on behalf of the petitioners submits that the Right to
Information Act, 2009 (in short, the Act) and the Political Parties Registration Rules, 2008
are intended to ensure transparency, accountability and good governance with respect to the
political parties, which are major stakeholders in the democratic process and in public affairs.
He also submits that the impugned decision has the effect of curtailing the citizen’s right to
information with regard to the affairs of the political parties and holds them accountable
through public discourse. Such an interpretation of the RTI Act could not have been intended
by the legislature.

12. He goes to argue that incompatibility of the impugned decision with the RTI Act is
manifest from the preamble of the said Act, which makes it clear that the Act has been
enacted to give effect to the right to information, as an inalienable part of freedom of thought,
conscience and speech, and to empower the people by ensuring transparency and
accountability of all public, autonomous and statutory organizations. Therefore, any
interpretation of the RTI Act restricting the people’s right to have access to information
provided to the Election Commission by the political parties, both of which are public bodies,
is contrary to both the Constitution and the RTI Act. He further goes to argue that the
Election Commission by framing the Registration Rules has sought to ensure effective
transparency and accountability of the political parties, which are to be registered with the
Election Commission and are to enjoy the benefits of such registration. Therefore,
withholding the audited financial accounts submitted by the political parties as a requirement
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under the said Rules frustrates the purpose of the Rules and has the consequence of
disempowering the people and the electorate in relation to accountability of the political
parties.

13. He next submits that by issuing the impugned decision/order, the respondent No.1-
Information Commission has in effect abdicated its role of ensuring that all public bodies
adhere to the principle of the right to information of all citizens, and has purported to
condone the failure of the Election Commission to provide information in its possession in
relation to political parties. Thus, the Commission has acted against the provisions, intention
and the spirit of the RTI Act and the Constitution of Bangladesh. He also argues that the
respondent No.1, in passing the impugned order/decision, has misinterpreted the relevant
provisions of the RTI Act. In this regard he further submits that section 9(8) of the Act sets
out the procedure for dealing with information, which may have been considered by a third-
party as “ secret information” as referred to in sections 7(a), (d), (o) and (r) of the RTI Act.
Hence, the provisions of section 9(8) could not have been the basis for not allowing /ordering
supply of copies of the audited statements of the registered political parties, who, according
to the materials on record, did not take the position that the audited statements were “secret
information” under the above quoted provisions of law. He further argues that section 7 of the
said Act contains the grounds /circumstances under which an *“authority” is not bound to
provide information, and the second proviso to section 7 requires that “the concerned
authority shall take prior approval from Information Commission for withholding information
under this section”. Since the Election Commission did not seek any prior approval from the
Information Commission in respect of withholding the audited statements of accounts
submitted by the political parties; hence, issuance of the impugned decision/order is without
any jurisdiction and in violation of the RTI Act.

14. He further submits that the definition of the term “information” as provided in section
2(f) of the RTI Act clearly states that “information” includes “....any other documentary
material regardless of its physical form or characteristics, and any copy thereof in relation to
the .... official activities of any authority.” According to section 2(b) of the said Act, the
Election Commission is an “authority” with responsibilities and obligations to ensure
transparency. Since the political parties are required by the Registration Rules to submit their
audited statements of accounts to the Election Commission, such statements of accounts, as
soon as submitted to the Election Commission, fall under the scope of “information” defined
in the RTI Act. Therefore, the Election Commission, being an “authority” under the said Act
is under a clear obligation to provide to anyone who seeks such audited statements of
accounts under the said Act. He also argues that the respondent No.1 in passing the impugned
decision/order misinterpreted section 9(8) of the RTI Act in violation of the provisions of the
Act and the Rules made thereunder in holding that the audited financial accounts of a
registered political party is “secret information”. Political parties, being constitutionally
recognized public organizations, are required by the Registration Rules to submit such
accounts to the Election Commission for the main purpose of transparency and accountability
to the people and the electorate, and therefore, withholding such statements/accounts as third-
party’s secret documents amounts to negating the purpose of both the Registration Rules and
the RTI Act.

15. He again submits that as soon as a political party submits its audited statements of
accounts to the Election Commission, the same becomes a “public document” under section
74(2) of the Evidence Act, 1872. The RTI Act and the Rules made thereunder having not
provided for obtaining opinion of political parties for supplying copy of the same to the
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petitioners; the impugned order is without jurisdiction. According to the provisions of section
9(8) of the RTI Act, the authority from which the information has been sought is not required
to rely solely on the “opinion” of a third-party in taking its decision, and is required to have
regard to such “opinion” if expressed, and to arrive at a decision in accordance with the
provisions of the RTI Act. Therefore, the refusal of the Election Commission to provide the
audited statements on the pretext that the political parties concern have not provided an
affirmative opinion is wholly in violation of the provisions of the said Act. He also submits
that in passing the impugned decision/order, the respondent No.1 has acted in a mechanical
way to deny the right of the people to information, and has, thus, acted in violation of the
very legislation under which the Information Commission has been constituted for the
purpose of upholding and promoting the people’s right to information.

16. He lastly submits that the provisions of the RTI Act, in particular, section 13(5)
entrust the Information Commission with the positive responsibilities to preserve, promote
and uphold the right of the citizens to information by, amongst others, giving effect to the
principles enshrined in the Constitution of Bangladesh and making recommendation for
promoting the application of the provisions of the RTI Act so as to ensure and guarantee
transparency and accountability in all spheres. The impugned decision/order is contrary to the
functions of the Information Commission as set out in section 13 of the said Act; and as such,
the same is liable to be declared without any lawful authority and of no legal effect.

17. Conversely, Mr. Tawhidul Islam, the learned Advocate appearing on behalf of the
respondent No.2 submits that the information demanded by the petitioners from the Election
Commission are not information of their own, rather those are submitted to the Commission
by different political parties under the relevant law, and as such those are categorized as
information supplied by third-parties (a«afu fr La«NL plhljgL2a abE) as defined in section 2
(i) of the RTI Act, 2009. Since those information falls under the category of information
supplied by third-parties, the incumbent Officer of the Election Commission was bound
under section 9 (8) of the RTI Act to seek consent of the political parties who have submitted
their audited reports to the Commission. He also argues that most of the political parties
expressed their opinion in negative in respect of disclosure and supplying of those reports to
the petitioners; therefore, the Commission considering the opinion of those political parties,
decided not to disclose and supply those information to the petitioners.

18. He next submits that some of the political parties expressed their opinion in positive
in respect of disclosure and supplying of those reports to the petitioners; therefore, the
Commission acted according to their opinion and disclosed and supplied that information to
the petitioners. He goes to argue that the Commission acted in accordance with the
provisions of the RTI Act and thereby committed no illegality.

19. He further submits that section 7 of the RTI Act provides for the conditions when
disclosure of information is not mandatory; and the condition of section 7 (d) of the said Act
is more relevant to the present matter. On the other hand, the petitioners did not make out a
case of larger public interest before the Election Commission or Information Commission as
against the confidentiality pleaded by the political parties for non-disclosure of the relevant
information as such the Election Commission or the Information Commission did not at all
have the opportunity to consider any issue of public interest. He further argues that since the
plea of confidentiality of the political parties has already been approved by the respondent
No.1 the requirement of prior approval from the respondent No.1 under the proviso to section
7 of the RTI Act for postponing disclosure has become redundant.
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20. He lastly submits that the petitioner is to make out a case of larger public interest
before the Election Commission in a fresh application, if they so desire for such disclosure;
and then the Election Commission would have the opportunity to decide on the issue of
public interest, if at all involved, after hearing objections from the political parties concern.

21. Ms. Amatul Karim, the learned Deputy Attorney General appearing for the
respondent No.1-Information Commission submits that the respondent No.1 had acted as per
the provision of section 25 of the RTI Act, 2009 and accordingly disposed of the petitioners’
Complaint No. 57/2014 and thereby committed no illegality. In the circumstances, she prays
for discharging the Rule.

22. We have heard the learned Advocates of both the contending parties and have perused
the writ petition and the affidavit-in-oppositions.

23. It appears that the petitioner No.1 submitted an application to the designated Officer
(RTI) of the Election Commission on 12.06.2013 requesting him to provide photocopies of
the audited annual statements of accounts filed by the registered political parties for all
calendar years to the Election Commission (Annexure-A). In response thereto, the said
designated Officer (RTI) by Memo No. 17.00.0000.040.22.001.10-80 dated 14.07.2013
informed the petitioner No.1 that the information requested by him were not Election
Commission’s own information, and requested him to collect those statements of accounts
directly from the political parties concern (Annexure-B). Being aggrieved by the same, the
petitioner No.1 on 04.08.2013 preferred an appeal (Annexure-C) to the Secretary of the
Election Commission, who by Memo No. 17.00.0000.040.22.001.10-149 dated 03.09.2013,
affirmed the said decision dated 14.07.2013 given by the designated Officer (RTI)
(Annexure-D). Being aggrieved thereto, the petitioner No.1 filed a complaint before the
respondent No.l-Information Commission under section 25 of the RTI Act, 2009 on
09.09.2013 (Annexure-E), which was registered as Complaint No. 97/2013. Upon hearing the
same, the respondent No.1 decided the matter on 22.10.2013 holding that the information
requested involved a “third-party” and that the disclosure of such information was not
possible without the opinion of the “third-party” (Annexure-G), which runs as follows-

0 abf Ltjne
cZZE feb (3u amj)
Hg-4/H, BNjINiJ F&ipleL HmiL;
rcg-hjum; eNl, YiLj-1207
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sfeczrsrera W, hicEm Bmj jSjcil 12-06-2013 Zwitl Z_" Avakvi AiBb, 2009

Gi 8(1) aviv Abywti Ireemorr 7o T miPevjiqi lele (GPTEI) 8 AIRQ2E
LjLaj (BIIVBC) Seih Hp Hj Bpic<ijie eiveti bgijiLZ Z_" RibiZ 1Piq Ade b Ktib-

IRibIZK ~j 1beUb reragrjy, 2008 Abiar theilZ ivRsbIZK ~ jmgriK 2™ i ciZ

eQtil Awg-e'fqi inmie 7 faasy #gkib Rgy 1™ gy evaZiggK| G ch$ hZ ij

cIAKy eQtii Z_ " Zviv Kigkth ¢ b KtitQ Zvi Kic

02| D3 Aite tbi tcif[iZ 14-07-2013 ZwiiL 80 bs “WitKi gia'ty Irem A3fes
Lijne mPevjiqi RIQJK (svrezm) ¢ wiieane a5l (@Fbers) e @ Hj
Bpic<ijie AfthwKvixtK Zvi cv xZ Z_" msik- 6 ivRkbiZK “1j i bKU niZ msMn Kivi Rb’
Abjiva Ktib| ciezxZ, ArfthiMKvix 04-08-2013 ZwiilL 3Jreamica= faaisa i miPerjiqi
miPe 1 Aicxj KZcql (AiWUAB) eiveti Aickj Aite™b Kiib| Aicxj Avtetbi fciqiZ 03-
09-2013 ZwifL 149 bs “WiiKi giatg Aicij KZeTl (AriUAIB) ArfthiMKiinK ci_iZ
Zt_"i 1elig ibePb Kigkb mPeyjiqi Z_° ¢ wbKvix KgKzii fciiZ 14-07-2013 Zwitli
IPIVE Imxv3 envj ivlvi ielgU AeinZ Kiib| G faifiiZ ArfthiMKvix 09-09-2-013 Zwitl
Z_" Kigkib Arfthw “wLj Kfib]

03] relqiU Kigkibi 25-09-2013 ZwitLi mfug AvijwPhv Kiv ng] mFvi imxvS Abiax
ArfthiiMi 1elfq 22-10-2013 ZwiL Thvbxi 1°b avh Kti msik- 6 cIMtYi ciZ mgbh Rwi Kiv
nh|

04| Thvori ath ZwitL ArfthwKvix W. hicEm Bmj jSjcil, Jreamcr= i i
miPevjiqi FQJK (erreczm) s wifigane Feer (arVBC) Seih Hp Hj Bpic<ijie Ges
“WgZeiB KgKZy (AUAIB) e faee en3eyeria s (81iReer 27 Dol Z niq 24" i e3¢’
Dc ich Ktib] ArfthiMKvix Zvi e3te” Dij- L Kiib th, Z_" AaKii ABb, 2009 Abigyx

WgZeR KgKZy (AiilUAB) Gi 1bKU 01 bs AbyQt DWJ ILZ Z " Pig Aite b Ktibl]
“wgZeB Kgkzy (AmiUAB) Z_ ¢ itb Acizy cKik Kij 1zib Aickj KZcql (AVilUAB)
eiveti Aicxj Ave’b Kiib] Acj KZeY (AriiUAB) GKB mxi$ ¢ b Kitj 1zib Z_°
Kigktb Arfthw “wLj Ktib]

05| 3Iremer 7o = mPeijiqi RIQK (&) e wikigare Fweel
(BItVBC) Zii e3fe” Dij- L Ktib th, tbePb Kigkibi tKib tKvb Z_ " c vbthw™ Zvi GKiU
ZugKv 1gemBiU itqiQ] Z_" AiaKii AiBb, 2009 Gi aiiv 9 (8) Ablugr ZZxg ciTli tKib
fWicbig Z " Zii gZigZ ev_moiiz e1ZtiiK AbjivakviK ¢ Kivi reab 1iqiQ]
ArFthiMKvixi cv xZ Zt i 14T 22 ciTi msik- 620 _vKvg Zv miein Kiv mee ngib] 1eA
ABbRiex Zvi e3te” Dij-L Ktib th, ibeiPb Kigkib RGIKZ.1RIDIZK “1j tyi ermiK Aig-
e"tqi inmie (AWU ritcw ) thePh Kigkibi woR™ Z_"bq | ivRbiZK “iji1 gZvgZ Quov Z_~
miein Kivmae bq|

06] AwfithKvm CIZ Z_" myU6 bi nlqiq ArfthiKix tKib tKib TIREDIZK “iji
Ges tKib tKib mitji Z_" fctz Amnk Zy myuofite “wgZciB KgKZy (AlIUAB) Gi 1bKU
Arte™b Kivi Rb” Kigkb gZigZ ¢ b Ktib] Z_" AiaKvi ABb ,2009 Gi aviv 9 (' 8) Abipx
ZZyg civli gZigZ MniYi cigqiRbigzZy Kiq Z2xg ciqli eiveti “wgZciB KgKzy (ArilUAIB)
tK gZigZ MniYi Rb™ tbuUk c vtbi ieliq Kigkb ArfgZ '3 Ktib|

chvijwPhi]
ArfFthwKviy, “ugZeill KgKZy (AviluAB) 1 ileA ABbRier Gi e3¢ kebitS Ges
“uLjKZ .cgYw™ chitjiPovts cii JifiZ nq th, ArfthiMKvini ¢ xZ Z_w’i 191HT ZZig cii

msik—0Zy 11iQ| ZZxy cili gZyigZ MnY Qiov “wgZcid KgKZi (AimUAIB) KZK.Zy miein
Kiv moe bg | GQov ArfthiMKixi ci_iZ Z_"w™ mydo b nlqug myaofite Z_" culi Aie"b
Kivi ciqiRbigzy i1qiQ} Awfithwa myuofvie Z_" cuBi Ade’b Kitj, “wgZol KgKZy
(AVIUAB) ArfthiMKyixt cv xZ Z_ " Z_" AraKvi AiBb, 2009 Abknvar mieivini 1hdgzy ¢ vb
Kivg ArFEhiviU ib@EThiM™ gtg MY™ Kiv hig |
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mxS| )
le wiZ chiijPbiiS ibanjilZ bt~ kbv ¢ vbceK ArfthiMiU ib®E Kiv niju :-

1] ArfthwKvix Kb tKvb IWRE0IZK “1ji Ges tKib tKib mizji Z " tciZ
AMnx Zv myoi~ 0Fte evsjvi Kk ibeiPb Kigkb miPevjigi “wgZcld KgKzZi
(AilUAIB) eivei 31-10-2013 ZwitLi gfa” Aie b Kivi Rb” ZitK
bt~ Kby T qv nigv |

2] Z " cuBi Ate b crevi 05 (ciB) Kg 1" etmi gitS Z_" AiaKvi AiBb,
2009 Gi aviv- 9(8) Ablgx ZZyg civTi 1jiLZ gZigZ tPiq thulk
c b Kt ArfthiMKiixK AeinZ Kivi Rb™ “wigZci® KgKzy
(AmUAB) tK 1bf kb t v nijy]
3| Z_ AiaKii ABb, 2009 Gi ariv-9 Ges Z_" AiaKi (Z_" ciit msziS)
leragvjy, 2009 Gi ieia-8 Abiwgr mietnKZ Zt_ "1 g eve” ArigKZ.
A_1-3301-0001-1807 bs tKiW miKvix tKvlwiti Rgv ¢ vibi Rb”
“wgZevd KgkzZy (AvilUAIB) K 1bi ™k t-qv nijy]
4] ot kby tjver eigb/ciZzevgi Kii Z_ " KigkbiK AeinZ Kivi Rb" Dfq
cTiK ejv nijv]
msikd cIMYIK Abyjic tciY Kiv fniK|

izl nZ/- nZ/-
(AavicK W.mii™Kv nuijg) (tginief™ AveyZiini) (tginuaf™ dvizK)
Z " Kigkbvi Z " Kigkbvi cab Z_" Kigkbvi0

24. Pursuant to the aforesaid decision, the petitioner No.1 made an application on
23.10.2013 to the designated Officer (RTI), Election Commission with a list of names of 40
political parties, and requesting for copies of all audited annual statements of accounts
submitted by the registered political parties since the date of their respective registration
(Annexure-H). But the said designated Officer (RTI) did not respond to the same as such, the
petitioner No.1l further preferred an appeal to the Secretary, Election Commission on
19.12.2013 (Annexure-1). During pendency of the appeal, the said designated Officer by
memo dated 23.12.2013 informed the petitioner No.1 about the said application (Annexure-
J), which is quoted below-

0 ibewPb Kigkb
eisjii k
ibevPb Kigkb miPevjq
kil evsgv bMi, XiKy
bs-17.00.0000.040.22.001.10-271 ZwiL: 23iWimai, 2013
tciK: Gm Gg Ay’ §/aigib
ciiPygK (RbmsthiM)
Z " c WK KgKZy
cicK:
W. hicEm Bmj jSjcil
(Faj-1% tjuj JSjcil
12/2 CLhjm 81X,
Byigiea XKy
ielq: beiPb Kigkib ibelUZ nRibiZK “1ji ermiiK Aig-e'fqi AMWU rifcU ¢ b cmits]
gty g .
Dch? weliq Avchvi WPIVi fciffiZ Ribitby hii"Q th, ibewPb Kigkib ibeiUZ 1RkbiZK
"1 ermiiK Aig-e“iqi AMWU it Z2xg ciiK c b reliq 21 W ivREoiZK “iji gZigZ
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crlgy MiQ Gi gia” eisjvi "k gynjg jiM, RiZig mgiRZwSK ~j- Rim™ Ges ieKTaniy eisjit K
Zit" 1 ermiK Aig-e’tgi inmie ZZxg c3K mieivini AbiciE c b KiiQ| wbeiUZ Ab'b
J.13vi gZigZ msMini cizegy Pj1Q]

NREDIZK “jmgini Aig-e3qi AWU nitclU Z_" AiaKii AiBibi iera 8 tgiZiieK ciZ
chri Rb™ 02 (C§) UKy ibaviY Kiv niqiQ] 1-3301-0001-1807 tKitW 50 (chvk) chii Rb"
ciqiRbig A_ tKil id/ tURwi Pjvib Rgy iig AiMigr 5 Kihi“etmi gta” DijliLZ 1Zb cuUi
Z " MnY Kivi Rb" Abyiva Kiv nijy|

ab'er iiS
GKisfiie Avchvi
A6
(Gm Gg Amv” §/aigib)
cliPijK (RbmsthiM)
Z " CbKiix KgKzy
“dib: 9180812
mq AeMiZ:
miPe, Z_" Kigkb
cZZE feb, 3q Zjv, 4/G AMiMU . XKi|0

25. Subsequent thereto, the Secretary of the Election Commission by disposing of the said
appeal (Annexure-1) on 01.01.2014 had directed the designated Officer of the Commission to
supply the statements of accounts of those political parties, who had consented to the
disclosure (Annexure- J-1), which runs as follows-

OibeiPh Kigkb
eisjii k
ibevPb Kigkb miPevjq
tkiieisjv bMi, XiKi-1207|
bs-17.00.0000.040.22.001.10-319 ZniL: 01 Rvogwi 2014
lbePb Kigkib “wLjKZ.iRWiZK “tji ermiiK Avg-etqi AWU ritciU ¢ b reliqg
W. er"DJ Aijg gRy Vi Z_" AiaKii ABb Abyiti Aucj g KEifQb] th me TiRWbIZK ~ j
IbeiPb Kigktb “wLKZ.ewrmiK Aig e'tqi AWU ritclV ZZig ciiK tqui ielig Abicik
cTib KtifQb Zv ¢ vibi weliq Kigkibi Abygr'b ifqiQ| tm tgiZiteK Z_" AiaKii AiBtbi
AVWCJ Ib®UET 1eliq 24 (3) aivi (K) Abingx Rbie er’Dj Avjg gRy Vi, IcZi-i%yigay
gRy 1i-iK D3 AbiciEKZ.Z_" mieivini Rb™ibi "k ¢ b Kiy I hi"Ql

A a6
W. tgunvaf™ mu~ K
miPe
I
Aucy KZcT
cicK:
Gm Gg Amv”§aigib
ciiPygK (RbmsthiM)

Z " c WK KgKZy
ibevPh Kigkb miPerjq
Abyjic:
W. ei"Dj Aijg gRy i
ICZi- 1%2ygqv gRy Vi
12/2, BKevj T, tginid™cy, XvKi|0
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26. Thereafter, the petitioner No.1 further filed a complaint in Form *A’ to the respondent
No.1-Information Commission on 01.06.2014 (Annexure-M) stating that the information
sought by him were already in the possession of the respondent No.2-Election Commission,
who could have provided the information to him as an “Authority” by virtue of section 2(b)(i)
of the RTI Act without recourse to any third party. He further stated that the information
sought did not fall within the ambit of section 7 of the RTI Act; the objective of rule 9(b) of
the Registration Rules, 2008 was to establish transparency and accountability of the
registered political parties, which is also the objective of the RTI Act, and that the
information sought by him were not in the nature of “secret information” referred to in
section 9(8) of the RTI Act. In the said complaint he prayed that: (a) the respondent No.1
should direct the Election Commission to provide the requested information to him from the
information preserved by the Commission itself without seeking opinion from any third-
party; (b) the respondent No.1 should declare that section 9(8) of RTI Act does not apply to
the statement of accounts submitted by the registered political parties; (c) the respondent No.
1 should direct the Election Commission to publish all information provided by the political
parties on their website; and (d) the respondent No.1 should direct the Election Commission
to dispose of all applications under the RTI Act within the timeframe stipulated by the RTI
Act. The said complaint was numbered as Complaint N0.57/2014. After hearing the same, the
respondent No.1 issued the impugned decision on 16.07.2014 (Annexure-N-1) affirming the
earlier decision dated 22.10.2013 passed in Complaint N0.97/2013 (Annexure-G), in which
the respondent No.2-Election Commission was directed to seek consent/opinion from the
political parties with respect to disclosure of their annual audit reports to the petitioner No.1.
The said impugned decision dated 16.07.2014 is quoted below-

0 abt Ltjne
fEaJAhe (3u amj)
Hg-4/H, BNIN;J FipteL HmiL |

rcg-hjum; eNl, YiL;-1207

S 7-57/2014
afecarets e amee e jSjcil fafrx Seih Hp, Hj Bpic<ijie
tFaj-1% tjui jSjcil ATOITE  (GIEE) 6 AIReAE
12/2 CLhim 81X, LjLaj (BIIVBC)

BgigicgcFl XKy @ tehiQe Lipne ptQhijmu,

TS e V9, DIpli

ipUic Foe
(ajtIMx 16-07-2014Cw)

ORI G I TN YGIAIT O AIRETEO 59/050 N ST [RAH
22-10-2050 Ifics © FINNT T H7G PIAlS (NOITF (4165 Pl AT 0P AR
PICR O WALIT WZTT 41 S () 97 [Sfere Pl Arwa Yo/Ne (AT @ A7 R
OITe WZAR AT NI ¢ G Sfewlre T It Sferar FEE) O’ I Frare e
15 PR €& AmcEcalF [Awca fof 05-06-2058 ©ificy Z_ FeT wifewdny i
I
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oR/ s Ffel 29-06-2038 SIfHcIF O Scens F41 2/ TOF Prars sl
Sforead [/ Su-07-2038 IfF< @17 a9 417 37 2T o097 oS 77 Gl 341
quz

00/ SFNIF ¥ Ty SORNNFIN GG G ST NGNAR @ ST e
ffsT #fmmem ARsEK (Sewadr) e wfieare sweer (BIVBC) Seih Hp,Hj,
Bpic<ijie Hhi Zii = Aaifere ez Sigaei<i emid (oIfzqel ey 2ifer, S @rar
OIF 96Ty Gy P (@, FCHAloT werd Sies [t Y Tl ©R PN FFAPO
59/2030 7 FIOICAIT AT PN FEE 7@ [0S Arewaos 7eerd YOI (I P 77
2R T TP T SGh [UAlG 7167 BN TR G972 ©F ARMTR TRND (2D
ANRIETP TN ©IF & O TR |

08 | JIETCH! N6 FINTTH AFEITF (G 8 FRGNE FNee! (SFmens) ol
JG0q Grggd PR (F, 20 O PN AFTFO 5050 T SR e oL
PN A=A SR [AR167 BT 5 (/EF S (49F™) [6 Areaios aeerq I oiead
TS (5e7 513 &7 F1 TF, G ©IF 47 N [oxfs qeates 7 w3y o7y oreal Aeifisl
P G G e SORAPIRIEE 0-12-3030 I Acad N S (Fl & (3,
fofa & fomfs qrenafo® near Z_" ¢ofre “A1aT1 O SAFIF SIET, 005 97 {171 S(b) TGIE
©CIF AT (FI CINIF O ©IF FeIve 8 e Jferwe waeRaEce g e L1l thdie
FRCR| AT (TG T 0P 7T e R (BT PN AT [P 71 PRI 990K
I T[S 271 FCl, (37 TIE ©Rlf7 717 WZNTA© T3 {417 ©f IO AP
GICF 7 AR

chvi JvPbv

SSGRIIFIT G ARIG2E FNF! (SFGZ) CORF IG TS G AI&eTEe N7
SIS RO L (7, AIRGNE PHFO] (SHFBEIZ) 59/2030 72 SN FA*AT J7G
Aerm SRR TR AR FORNFRE GRNe PAF WA e Jex
fEujie quz )

pUicz

thUjtz® ==icensaies AafrRee sfscnaf =ife = zes-

02Y, ARG FNES (ARFGENZ) SSRNAFFN O P e Sg@id 2
FIRANCEH 9303 SI91© PR, (TR 90 1@ I219 (qee S ib:QUIE w7 2ze

Fefa15 SATFANNCE G T P P

Uix Ax
_ (Figicac gillL)
Tihe abt Lijneil 0

27. In view of the above, it appears that the Election Commission refused to supply the
audited statements of accounts of the registered political parties to the petitioners without
their opinion considering those statements as “secret information”; but it appears from
Annexure-7 series to the supplementary affidavit-in-opposition filed by the respondent No.2
and the statements of paragraph No.4 to the said affidavit-in-opposition that none of the
political parties specifically requested the Election Commission to consider their submitted
audit statements of accounts as “confidential”.

28. However, citizens’ right to information has been enshrined in section 4 of the RTI
Act, 2009, which runs as follows-
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“Subject to the provisions of this Act, every citizen shall have the right to
information from the authority, and the authority shall, on demand from a citizen, be
bound to provide him with the information.”

29. As per section 8 (1) of the RTI Act any person may apply for information, which is as
follows-

“Under this Act a person may apply to the officer-in-charge requesting for
information either in writing or through electronic means or through e-mail.”

30. According to section 2 (f) of the RTI Act ‘Information’ includes any memo, book,
design, map, contract, data, log book, order, notification, document, sample, letter, report,
accounts, project proposal, photograph, audio, video, drawing, painting, film, any instrument
done through electronic process, machine readable record, and any other documentary
material regardless of its physical form or characteristics, and any copy thereof in relation to
the constitution, structure and official activities of any authority:

Provided that it shall not include note-sheets or copies of note-sheets;

31. On the other hand, in view of section 2 (b) of the RTI Act the Election Commission is
an ‘authority’ and the registered political parties are required to submit their audited
statements of accounts to the Election Commission under rule 9 of the Registration Rules,
2008, which runs as follows-

09] 1beUtbi kzw™ cricijb meGiK KigkbtK AemZKiY]- cfZ'K ibellZ
|vR%ubeK j tbeUtbi kZiejr cricijb maiiK KigkbiK, mgg mgq, AeinZ Kiiie Ges
Z"j197" msik00 " 1K ibeijilZ e’e v MnY Kii{Z nBe, h_it-
(K) “iji tKxg chiig bZb KigiUi tbewPZ m™m’4 i ZugKv Ges msiko
"1 | TSP ST PIAIIANT Sl P AT
(L) ch ermi 31tk Ry\B Gi gta” Ae'einZ ciei ciAKy ermtii msiko
S An_K TjbiTh GKIU tilRGW PWUW GKiDnUs dvg @viv AWU
KiBgy AWU 1itcitUi GKiU Kic Kigktb Tl j;
(M) Kigkb, mgq mga, th mKj Z_" ev KIMRcT vanie Dnv Kigktb fciY;
Ges

(N) Kigkb, mgg mgq, th mKj 1eligi Dci g3e” ev €L’y Punie Dny
ciicigb | 0

32. In view of the above provisions of law, the registered political parties are required to
submit their audited statements of accounts to the Election Commission and soon after
submission of such statements it falls under the category of ‘information’ as defined in the
RTI Act. Moreover, soon after submission of the said audited statements it becomes “public
document” under section 74 (2) of the Evidence Act, 1872. Therefore, the Election
Commission being an authority under the said Act is under obligation to provide the
concerned information to the petitioners.

33. However, section 9(8) of the RTI Act, 2009 sets out the procedures for dealing with
third-party’s “secret information” as referred to in sections 7(c), (d), (o) and (r) of the said
Act. The said provision of section 9 (8) of the RTI Act is quoted below-

“Where an officer-in-charge thinks that the request made for information under
sub-section (1) of section 8 is appropriate, and such information has been supplied by
a third party or a third party’s interest is involved in it and the third party has
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considered it as secret information, the officer-in-charge shall cause a notice to be
served upon the third party within 5 (five) working days for written or oral opinion,
and if the third party gives any opinion in response to such notice, the officer-in-
charge shall take into consideration such opinion and make a decision in respect of
providing information to the applicant.”

34. In the case in hand, the registered political parties did not consider their audited
statements as “secret information” under sections 7(c),(d),(0) or (r) of the RTI Act; as such, in
view of the said provision there was no need to seek opinion from the registered political
parties for supplying their audited statements of accounts to the petitioners.

35. Moreover, according to the said provision, the authority from which the information
has been sought is not required to rely solely on the opinion of a third-party in taking its
decision; rather it shall take into consideration such opinion and arrive at a decision in
accordance with the provisions of the RTI Act. As such, refusal of the Election Commission
to provide with the concerned information on the ground that the political parties concerns
have not provided an affirmative opinion is violative of the provisions of the said Act.

36. On the other hand, section 7 of the RTI Act provides with certain types of
information, which the authority is not bound to provide, and the 2™ proviso to section 7
requires that “the concerned authority shall take prior approval from the Information
Commission for withholding information under this section”. But in the instant case, since
the Election Commission did not seek any such prior approval from the Information
Commission in respect of withholding the audited statements of accounts submitted by the
political parties; hence, issuance of the impugned order is without jurisdiction and violative
of the RTI Act.

37. In support of his submissions Mr. Sharif Bhuiyan relied on the following sets of
decisions.

38. In the case of Abdul Momen vs. Bangladesh 66 DLR (2014) 9, the High Court
Division issued a Rule Nisi calling upon the respondent Nos. (1) Bangladesh and (2)
Bangladesh Election Commission to show cause as to why they should not be directed to
secure to the voters particulars from the candidates for the election to the Parliament in the
form of information disclosing the past of the candidates including certain facts necessary for
making correct choice for candidates. In its judgment the Court held as follows:

e that the Election Commission has been given a plenary power of
superintendence direction and control of the preparation of the electoral rolls for
elections and therefore whatever power is necessary for the purpose must be
presumed to be there unless there is an ouster by express provisions.” (Para-8)
‘....The respondent No.2 is further directed to disseminate the information amongst
the voters about the candidates through mass media and respondent No.1 is directed
to provide necessary logistic support for the purpose to the respondent No.2.”” (Para-
11)

39. The said decision was subsequently upheld by the Appellate Division in Abu Safa vs.
Abdul Momen Chowdhury 66 DLR (AD) 17.

40. In Ms. Anumeha, C/o Association for Democratic Reforms and the Chief
Commissioner and Income Tax-XI , New Delhi and others, the subject-matter of which case
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was similar to the instant matter, the Central Information Commission of India, in its decision
dated 29 April, 2008, stated in paragraphs 28, 29, 45 and 49 as follows:

“Political parties are a unique institution of the modern Constitutional State.
These are essentially civil society institutions and are, therefore, non-governmental.
Their uniqueness lies in the fact that in spite of being non-governmental, political
parties come to wield or directly or indirectly influence, exercise of governmental
power. It is this link between State power and political parties that have assumed
critical significance in the context of the Right of Information- an Act which has
brought into focus the imperatives of transparency in the functioning of State
institutions. It would be facetious to argue that transparency is good for all State
organs, but not so good for the political parties, which control the most important of
those organs. For example, it will be a fallacy to hold that transparency is good for
the bureaucracy, but not good enough for the political parties which control those
bureaucracies through political executives.” (Para-28)

‘In modern day context, transparency and accountability are spoken of
together- as twins. Higher the levels of transparency greater the accountability. This
link between transparency and accountability is sharply highlighted in the Preamble
to the RTI Act. ------- In people’s Union for Civil Liberties (PUCL) and Ors vs. Union
of India and Anr. (AIR 2003 SC 2363), the apex court stated that it is true that the
elections are fought by the political parties, yet election would be a farce if the voters
are unaware of antecedents of candidates contesting elections. Their decisions to vote
either in favour of ‘A’ or ‘B’ candidate would be without any basis. Such election
would be neither free nor fair.---- (Para-29)

“The scheme of the Act makes it abundantly clear that disclosure of
information to a citizen is the norm and non-disclosure by a Public Authority an
exception and it necessitates justification for any decision not to disclose an
information.’(Para-45)

fommmeen The German Basic Law contains very elaborate provisions regarding
political funding. Section 21 of the Basic Law enjoins that political parties shall
publicly account for the sources and the use of their funds and for their assets. The
German Federal Constitutional Court has in its decisions strengthened the trend
towards transparency in the functioning of political parties. It follows that
transparency in funding of political parties in a democracy is the norm and, must be
promoted in public interest.-----" (Para-49)

41. In Complaints No.CIC/SM/C/2011/001386 and CIC/SM/C/2011/000838 filed by Shri
Subhash Chandra Aggarwal and Shri Anil Bairwal respectively against the six political
parties of India including Indian National Congress/ All India Congress Committee (AICC),
Bharatiya Janata Party (BJP) and others, the Central Information Commission of India, in its
decision dated 3" June, 2013 stated in paragraph 77 as follows:

“The Political Parties are the life blood of our polity. As observed by Laski ‘The life
of the democratic state is built upon the party system.” Elections are contested on
party basis. The Political Parties select some problems as more urgent than others
and present solutions to them which may be acceptable to the citizens. The ruling
party draws its development programs on the basis of its political agenda. It is
responsible for the growth and development of the society and the nation. Political
Parties affect the lives of citizens, directly or indirectly, in every conceivable way and
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are continuously engaged in performing public duty. It is, therefore, important that
they became accountable to the public.”

42. Before passing of the Right to Information Act, 2005 in India, the Supreme Court of
India upheld people’s right to access to information in relation to political parties and
candidates in elections. In Common Cause (A Registered Society) v. Union of India and
others 2 SCC (1996) 752, the following was held by the Supreme Court of India:

e The political parties in their quest for power spend more than one
thousand crore of rupees on the General Election (Parliament alone), yet nobody
accounts for the bulk of the money so spent and there is no accountability anywhere.
Nobody discloses the source of the money. There are no proper accounts and no
audit. From where does the money come nobody knows. In a democracy where rule of
law prevails this type of naked display of black money, by violating the mandatory
provisions of law, cannot be permitted.” (Para-18)

‘Superintendence and control over the conduct of election by the Election
Commission include the scrutiny of all expenses incurred by a political party, a
candidate or any other association or body of persons or by any individual in the
course of the election. The expression ““conduct of election™ is wide enough to include
in its sweep, the power to issue directions- in the process of the conduct of an election
—to the effect that the political parties shall submit to the Election Commission, for its
scrutiny, the details of the expenditure incurred or authorized by the parties in
connection with the election of their respective candidates™. (Para-26)

43. In Union of India v. Association for democratic Reforms and another 5 SCC (2002)
294, another case decided by the Supreme Court of India before the commencement of the
Right to Information Act, 2005, it was held as follows:

““-----After considering the relevant submissions and the reports as well as the say of
the Election Commission, the High Court held that for making a right choice, it is
essential that the past of the candidate should not be kept in the dark as it is not in the
interest of the democracy and well being of the country. The Court directed the
Election Commission to secure to voters the following information pertaining to each
of the candidates contesting election to Parliament and to the State Legislatures and
the parties they represent:

1. -

2. Assets possessed by a candidate, his or her spouse and dependent relations.

------ . (Para-4)

‘Thereafter, this Court in Common Cause (A Registered Society) v. Union of India
dealt with election expenses incurred by political parties and submission of return
and the scope of Article 324 of the Constitution, where it was contended that
cumulative effect of the three statutory provisions, namely, Section 293-A of the
Companies Act, 1956, Section 13-A of the Income Tax Act, 1961 and Section 77 of
the Representation of the People Act, 1951, is to bring transparency in the election
funding and the people of India must know the source of expenditure incurred by
the political parties and by the candidates in the process of election. It was
contended that elections in the country are fought with the help of money power
which is gathered from black sources and once elected to power, it becomes easy to
collect tons of black money, which is used for retaining power and for re-election
and that this vicious circle has totally polluted the basic democracy in the country.
The Court held that purity of election is fundamental to democracy and the
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Commission can ask the candidates about the expenditure incurred by the
candidates and by a political party for this purpose.-----’ (Para- 28 )

‘---—-it can be deducted that the members of a democratic society should be
sufficiently informed so that they may influence intelligently the decisions which
may affect themselves and this would include their decision of casting votes in
favour of a particular candidate. If there is a disclosure by a candidate as sought
for then it would strengthen the voters in taking appropriate decision of casting
their votes.’(Para-34)

‘If right to telecast and right to view sport games and the right to impart such
information is considered to be part and parcel of Article 19(1)(a), we fail to
understand why the right of a citizen /voter —a little man-to know about the
antecedents of his candidate cannot be held to be a fundamental right under Article
19(1)(a). In our view, democracy cannot survive without free and fair election,
without free and fairly informed voters. Votes cast by uninformed voters in favour
of X or Y candidate would be meaningless. As stated in the aforesaid passage, one-
sided information, disinformation misinformation and non-information, all equally
create an uninformed citizenry which makes democracy a farce. Therefore, casting
of a vote by a misinformed and non-informed voter or a voter having one-sided
information only is bound to affect the democracy seriously. Freedom of speech and
expression includes right to impart and receive information which includes freedom
to hold opinions. Entertainment is implied in freedom of “speech and expression”
and there is no reason to hold that freedom of speech and expression would not
cover right to get material information with regard to a candidate who is contesting
election for a post which is of utmost importance in the democracy .” (Para-38)

* The Election Commission is directed to call for information on affidavit by
issuing necessary order in exercise of its power under Article 324 of the
Constitution of India from each candidate seeking election to parliament or a State
Legislature as a necessary part of his nomination paper, furnishing therein,
information on the following aspects in relation to his/her candidature:

(3) The assets (immovable, movable, bank balance, etc.) of a candidate and of
his/her spouse and that of dependants.

(4) Liabilities, if any, particularly whether there are any over dues of any public
financial institution or government dues.

(5)------- .7 (Para-48)

44. We have gone through the aforementioned decisions and we are in respectful
agreement with the ratio so decided therein. The very spirit of the said decisions in respect of
the citizen’s right to information and disclosure of antecedents of candidates contesting
elections and information of political parties relating to funding and candidates expenditure in
election are applicable in the instant case.

45. We have gone through the aforementioned decisions and we are in respectful
agreement with the ratio so decided therein. The very spirit of the said decisions in respect of
the citizen’s right to information and disclosure of antecedents of candidates contesting
elections and information of political parties relating to funding and candidates expenditure in
election are applicable in the instant case.
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46. In this connection it is the contention of Mr. Tawhidul Islam that the provisions of
sections 7 and 9 (8) of the Right to Information Act, 2009 of Bangladesh are quite similar and
identical to the provisions of sections 8 and 11 of the Right to Information Act, 2005 of India.
Sections 8 and 11 of the RTI Act, 2005 of India were interpreted together by the Delhi High
Court in Arvind Kejriwal vs. Central Public Information Officer reported in AIR 2010 Delhi
216. In this case disclosure of information was sought to be resisted on the ground of privacy;
but the Court observed (Para- 21, 22, 23, 24 and 25) that-

(a) The procedural safeguard that has been inserted in the RTI Act intends to balance
the rights of privacy and the public interest involved in disclosure of such
information, and whether one should trump the other (i.e. privacy and public
interest) is ultimately for the Information Officer to decide in the facts of a given
case; and

(b) The logic of section 11(1) of the RTI Act is plain; once the information seeker is
provided information relating to a third-party, it is no longer in the private domain
and such information seeker can then disclose in turn such information to the
whole world; and

(c) The defense of privacy cannot be lightly brushed aside; and

(d) The competing interest (i.e. privacy and public interest) can possibly be weighed
after undertaking hearing of all interested parties.

47. The above interpretation of section 11 of the Indian Act given by the Delhi High
Court was again considered by a larger bench of the Delhi High Court (Arvind Kejriwal vs.
Central Public Information Officer) on 30 September, 2011, wherein the Court after
exhaustively interpreting that section observed that- (Para 5, 9, 10, 11, 12, 13, 14 and 15).

(a) The said section 11 has to be read along with the exemptions which have been
provided in section 8; and the right of the citizens to access any information held
or under the control of any public authority, should be read in harmony with the
exclusions /exemptions in the Act; and

(b) The test which has to be applied in such conflicting interest is the larger public
interest.

48. The Supreme Court of India in R.K. Jain vs. Union of India (decided on 16 April,
2013) agreed with the above two decisions, while giving observations on the issue of
disclosure of some information of ACR, which are quoted below (para-13, 14, 15 and 16):

(a) The third-party may plead privacy defense, but such defense may, for good
reasons, be overruled, in other words, after following the procedure outlined in
section 11 of the RTI Act, and the authority may decide that information should
be disclosed in public interest overruling any objection that the third-party may
have to the disclosure; and

(b) The disclosure must have nexus to any public activity or public interest; and

(c) The bonafide of the applicant must be considered.

49. The above criteria of public activity/public interest in disclosing third-party’s
information was reiterated in Girigh Ramachandra Deshpande vs. Central Information
Commission and others (2013) 1 SCC 212.

50. In Abdul Momen Chowdhury and others vs. Bangladesh and others [66 DLR (2014)
9], people’s right to know was acknowledged and disclosure and dissemination of
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information relating to candidates of elections to the house of nation was directed through
mass media.

51. In view of the above decisions, it is the further contention of Mr. Tawhidul Islam that
the petitioners did not make out a case of larger public interest before the Election
Commission or the Information Commission as against the confidentiality pleaded by the
political parties for non-disclosure of the relevant information, as such no illegality was
committed by the respondent No.1 in the impugned order.

52. It is the admitted position of fact that the registered political parties concern did not
consider their audited statements of accounts as “confidential” (as discussed herein before).
On the other hand, the petitioner No.1 is the Secretary of Shushashoner Jonno Nagorik
(SHUJAN), an organization which conducts various activities with a view to establishing and
promoting democracy and good governance in the country by creating awareness among the
citizens and ensuring their active participation. He has been involved with various activities
aimed at achieving transparency, rule of law and citizens’ rights at all levels while the
petitioner Nos.2 to 6 are various office-bearers of SHUJAN, who have been closely involved
with various activities to promote transparency in the public life and the right of the citizens
to information. As such, the above contention of Mr. Tawhidul Islam in respect of
‘confidentiality of information’ and ‘case of larger public interest’ falls through.

53. We have gone through the decisions of Arvind Kejriwal vs. Central Public
Information Officer AIR 2010 Delhi 216 and R.K. Jain vs. Union of India, which are not
applicable in the facts and circumstances of the present case, for both the decisions involved
the disclosure of information relating to Annual Confidential Rolls (ACRs) of government
officers, which are treated as personal information; but in the instant case, issue is disclosure
of the annual audited statements of accounts of the registered political parties, which the
political parties are under obligation to submit to the Election Commission according to the
provision of the Registration Rules, 2008, for as soon as a political party submits such
statements it becomes a “public document” (as discussed herein before). Hence, the subject
matter of the instant writ petition is different from that of the above cited cases.

54. However, both the contesting parties relied on the decision of our jurisdiction in the
case of Abdul Momen vs. Bangladesh reported in 66 DLR (2014) 9, wherein citizen’s right to
information was upheld, is applicable here in the case in hand, for the Election Commission
has a similar obligation to disclose the audited statements of accounts submitted by the
registered political parties concern under the Registration Rules so as to enable the public to
assess the financial transparency within the political parties.

55. In the light of the foregoing discussions and findings, the submissions made by the
learned Advocate for the respondent No.2 in respect of sections 7 and 9 (8) of the RTI Act,
20009, falls through.

56. Moreover, amongst others the following objectives and purposes of the RTI Act are
set out in the preamble to the said Act for establishing good governance:

“Whereas freedom of thought, conscience and speech is recognized in the
Constitution of the People’s Republic of Bangladesh as one of the fundamental rights
and right to information is an inalienable part of freedom of thought, conscience and
speech; and
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Whereas all powers of the Republic belong to the people, and it is necessary to ensure
right to information for the empowerment of the people....”

57. On the other hand, the provision of section 13(5) of the RTI Act entrust the
Information Commission with the positive responsibilities to preserve, promote and uphold
the right of the citizens to information by, amongst other, giving effect to the principles
enshrined in the Constitution of Bangladesh and making recommendation for promoting the
application of the provisions of the RTI Act so as to ensure and guarantee transparency and
accountability in all spheres.

58. The impugned order is contrary to the said provision of law and hence, the same is
liable to be declared without lawful authority and is of no legal effect.

59. In modern democratic countries citizens have a right to information in order to be able
to know about the affairs of each political party which, if elected by them, seeks to formulate
policies of good governance. This right to information is a basic right which the citizens of a
democratic country aspire in the broader horizon of their right to live. This right has reached
a new dimension and urgency, which puts better responsibility upon those political parties
towards their conduct, maintenance of transparency and accountability to the public whom
they aspire to represent in the parliament.

60. As per the provision of the Registration Rules of our country the registered political
parties are required to submit their audited statements of accounts to the Election
Commission every year for the purpose of, amongst others, transparency and accountability
to the people and the electorate. According to the RPO, 1972 and the said Registration Rules
it is the statutory duty of the Election Commission to collect such statements of accounts
from those parties on an annual basis to regulate their functioning and to ensure a free and
fair electoral process. As such, such statements should not be treated as ‘secret information’
under the RTI Act.

61. It is to be remembered, the political parties registered with the Election Commission
are doing politics in the name of the people, amongst others, for the betterment of the citizens
and the nation and towards establishing democracy in the country. The Central Information
Commission of India in Complaints No.CIC/SM/C/2011/001386 and
CIC/SM/C/2011/000838 profoundly held that “The Political Parties are the life blood of our
polity. As observed by Laski ‘The life of the democratic state is built upon the party system.’
Elections are contested on party basis. The Political Parties select some problems as more
urgent than others and present solutions to them which may be acceptable to the citizens. The
ruling party draws its development programs on the basis of its political agenda. It is
responsible for the growth and development of the society and the nation. Political Parties
affect the lives of citizens, directly or indirectly, in every conceivable way and are
continuously engaged in performing public duty. It is, therefore, important that they became
accountable to the public.”

62. Ignoring the people’s right to know, keeping them in dark and playing hide-and-seek
with them in a democratic country like us where all powers belong to the people and their
mandate is necessary for ruling the country no registered political party can be allowed to
take the stand that the audited statements submitted to the Election Commission were “secret
information”.
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63. In the case in hand, though, admittedly, the political parties did not consider their
submitted audited statements of accounts as ‘secret information” or ‘confidential’, but the
respondents without any mandate of law erroneously served notices upon the respective
political parties concern seeking their opinion in respect of providing information to the
petitioners and most of the political parties, which operate in the public sphere and have
constitutional and statutory obligations for accountability and transparency, provided a
negative opinion in providing such information violating the citizen’s right to information
guaranteed under the RTI Act, frustrating the purpose of the Registration Rules and the RTI
Act and also damaging the spirit of ensuring and guaranteeing their transparency and
accountability in all spheres including the people, which is unfortunate and hence, is
deprecated.

64. In view of the above, we find substance in the submissions made by the learned
Advocate for the petitioners and merit in the Rule.

65. In the result, the Rule is made absolute without any order as to costs.

66. The impugned decision/order dated 16.07.2014 issued by the respondent No.1-
Information Commission in Complaint No0.57/2014 (Annexure-N-1) affirming the
decision/order dated 22.10.2013 passed in Complaint N0.97/2013 directing the respondent
No.2-Election Commission to seek consent/opinion from the respective political parties with
respect to disclosure of their annual audited reports to the petitioner No.1 is hereby declared
to have been passed without lawful authority and is of no legal effect.

67. Communicate this judgment at once.



