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APPELLATE DIVISION

PRESENT:

Mr. Justice Muhammad Imman Ali

Mr. Justice Hasan Foez Siddique
Mr. Justice Mirza Hussain Haider
Mr. Justice Abu Bakar Siddiquee

CIVIL PETITION FOR LEAVE TO APPEAL NO.3832 OF 2017.
(From the judgment and order dated 30.08.2015 passed by the High
Court Division in Writ Petition No.1132 of 2011.)

Bangabandhu Sheikh Mujib Medical Petitioners.
University represented by its Vice
Chancellor and others :

=Versus=

Dr. Zahidul Hag : Respondent.

For the Petitioners : Mr. Tanjib-ul Alam,
Advocate instructed by Mr.
Zainul Abedin, Advocate-on-
Record.

For the Respondent : Mr. Probir Neogi, Senior
Advocate with Mr. A.M.
Aminuddin, Senior Advocate
and Mr. Mehadi Hasan
Chowdhury, Ms. Anita Gazi
Rahman, Advocate instructed

by Mr. Md. Taufique
Hossain, Advocate-on-—
Record.

Date of hearing and judgment : 05.11.2018

JUDGMENT

Hasan Foez Siddique, J: This petition for leave

to appeal 1is directed against the Jjudgment and
order dated 30.08.2015 passed by the High Court
Division in Writ Petition No.1132 of 2011 making
the Rule absolute.

The facts, 1in brief, are that while the writ
petitioner had been serving as Associate Professor
in the Sylhet M.A.G. Osmani Medical College an

employment notification was published for



appointment in the post of Professor by the
Bangabandhu Sheikh Mujib Medical University (the
BSMMU) . In the said notification, the wanting
experience, amongst others, was that the applicant
must have five years experience in performing the
functions as Associate Professor of that
particular subject regularly or teaching
experience in equal status. The writ petitioner,
finding him qualified for the post, filed
application stating his educational
qualifications, length of experience and other
particulars. Following the regular recruitment
procedure, he was selected as a Professor of
Surgery on 10.09.2003 by the BSMMU authority.
Since the writ ©petitioner was 1n government
service he filed application addressing the
Secretary, Ministry of Health and Family Welfare
on 22.09.2003 tendering his resignation with
effect from 30.09.2003. Pursuant to his
application, his resignation was accepted with
effect from 30.09.2003. Getting appointment, he
joined in the BSMMU on 01.10.2003. The writ
petitioner had resigned from his government Jjob
without taking any financial benefit. The
appointment of the writ petitioner was made 1in
strict and full compliance of +the ©provisions

followed for appointment of a Professor of the



BSMMU which was approved by the Syndicate of the
BSMMU in its 16" meeting held on 03.03.2004. The
service of the writ petitioner was confirmed by
the Syndicate of the BSMMU on 13.08.2004 in its
21°" meeting. The writ petitioner, at the time of
filing application for recruitment, did not
suppress anything with regard to his
qualifications, experiences and publications etc.
At the time of appointment of the writ petitioner,
he had the highest number of post graduation
degrees and he was the only person who had
fellowship in colorectal surgery from the National
University Hospital, Singapore. The writ
petitioner earned reputation as one of the best
doctors of the country. Due to his unblemished
service record and ability, he was given the
charge of Course Co-ordinator of all Post Graduate
Courses and the Residency Programmes run by the
Surgery Department of the BSMMU. During his entire
service career, no question was raised with regard
to his ability and competency as a doctor and a
teacher. In the absence of the Chairman of the
Surgery Department, he was given the charge of
Chairmanship on many occasions. He was also a
member of the Departmental Examination Committee.
While the writ petitioner was discharging his

duties with highest level of satisfaction of the



BSMMU authority, all on a sudden, he was served
with a notice vide an office order dated
30.06.2010 wunder Memo No. BSMMU/2010/7060 to
explain as to why his appointment 1in the BSMMU
would not be cancelled. The writ petitioner was
asked to submit his reply, if any, within 7 days
from the date of receipt of the order. Without
considering the reply, the BSMMU authority vide
the impugned order dated 22.12.2010 under Memo
No.BSMMU/2010/12315 had terminated the writ
petitioner from service in the name of
‘cancellation of appointment’ allegedly on the
basis of the decision of the Syndicate dated
22.12.2010. Challenging the order of cancellation
of appointment dated 22.12.2010 the writ
petitioner, filing writ petition, obtained Rule
Nisi.

The writ respondent Nos.1-3 contested the Rule
contending that on 25.06.2003, the BSMMU authority
published an advertisement for appointment of
suitable candidates for the several vacant posts
under the BSMMU. On 10.09.2003, the writ
petitioner was selected for the post of Professor
of Surgery Department by the then administration
of the BSMMU. Subsequently, it was revealed that
the writ petitioner had no necessary experience

and qualifications for such appointment and his



appointment to the post of Professor was secured
not through meeting the —relevant —recruitment
criteria but through some other means which does
not necessarily make his appointment legal and
hence his appointment was a nullity. During the
past Care—taker Government, allegation of
corruption, irregularities in purchase and
recruitments were brought against the then
administration of the BSMMU which were referred to
the then Vice Chancellor of the University by the
office of the Head of the care-taker government
through the concerned Ministry. The BSMMU
authority constituted a 7 (seven) members Enquiry
Committee vide Memo dated 06.05.2007. The Enquiry
Committee, holding inquiry, submitted report on
26.07.2007 stating that the writ petitioner failed
to meet the required experience to be appointed as
professor and hence proper steps as per law should
be taken against the appointment process of the
writ petitioner. Thereafter, another 6 (six)
members Committee was formed by the then
administration of the BSMMU dated 05.08.2007. The
Committee found that the writ petitioner did not
meet the experience required to be appointed in
the post of professor. Subsequently, the
Parliamentary Standing Committee of the Ministry

of Health and Family Welfare decided to hold



enquire 1into the allegations of corruption and
irregularities committed in the BSMMU and submit
detailed report before the Parliamentary Standing
Committee. A Sub Committee, holding inquiry,
submitted a detailed report before the Standing
Committee on 12.01.2010 stating, inter alia, that
in the appointment process the relevant rules and
regulations had not Dbeen followed. The writ
petitioner was appointed despite his 1lacking of
required experience for appointment. In that
report, it was recommended that the appointment of
writ petitioner should be cancelled since he did
not hold necessary experience at the time of
appointment as Professor of Surgery. On 16.05.2010
in the 38" Syndicate Meeting of the BSMMU, the
authority decided to take necessary steps and to
that end, writ petitioner was served with a show
cause notice through the Office Order bearing Memo
No.BSMMU/2010/7060 dated 30.06.2010 asking him to
furnish reasons within 7 (seven) days as to why his
appointment 1in the post of Professor of Surgery
should not be cancelled in view of the report of
the Committee. The writ petitioner upon receiving
the said show cause notice submitted his reply on
04.07.2010 and on perusal of the same the
Syndicate, in its 41°" meeting held on 22.12.2010,

decided to cancel the appointment of the writ



petitioner in the ©post of Professor Dby the
impugned letter dated 22.12.2010. On 16.01.2011,
upon receipt of the said cancellation letter from
the university, the writ petitioner filed a Review
petition to the office of Chancellor of the BSMMU
through writ respondent No.3 instead of the Vice
Chancellor as required under section 55 of the
Act, 1998. Thereafter, the writ petitioner filed
the instant writ petition and obtained Rule which
was liable to be discharged.

The High Court Division by the impugned
judgment and order made the said Rule absolute.
Against which, the BSMMU has filed this petition
for leave to appeal.

Mr. Tanjib-ul Alam, learned Counsel appearing
for the writ respondent-petitioner, submits that
at the time of appointing the writ petitioner he
had no requisite experience to be appointed in the
post of Professor of the University and the then
BSMMU authority most illegally appointed him as
Professor of the surgery department, thus, the
BSMMU authority rightly cancelled his appointment,
the High Court Division erred in law in making the
Rule absolute.

Mr. Probir Neogi, appearing with Mr. A.M.
Aminuddin, Mr. Mehadi Hasan Chowdhury, Ms. Anita

Gazi, learned Counsel for the respondent, submits



that the writ petitioner-respondent had requisite
qualifications and experiences to be appointed as
professor of the department of the BSMMU and the
BSMMU auhority, being satisfied with the same and
complying with all legal formalities, appointed
the writ petitioner in the said post. Moreso, in
the advertisement, it was mentioned that the terms
and conditions as mentioned in employment
notification would be relaxed for the candidate
having special qualifications, the High Court
Division rightly made the Rule absolute.

From the papers available in the record, it
appears that the BSMMU authority issued employment
notification under memo No.f @3 @ €T 8E/2009/0¢/02 dated
24.06.2003 inviting application for appointment in
the post of Professors and in some other posts. In
the said notification it was specifically
mentioned, “RUIE @IS AW (F@ @ @ =S MRETTAT 17 For
getting appointment in the post of professor of
the BSMMU the required qualifications, experiences
and other particulars as provided in the

notification were as follows:

“W MW fi ﬁqﬁ 3
Bangabandhu Sheikh Mujib Medical University
*RAM, BIFT, LA |
9qi?F(professor)
F)  freere @erere FRere ammgs (b)) auiiias si@m s @ ()
e e aw, & we@r o, @N(Ig el Yo @feyer e s



%)

Q)

)

oIl fefemeR)/FCPS (Fellowship of the College of
Physicians and Surgeons of Bangladesh)/MRCP,
FRCS, MRCOG DMRT/DRMD/DPM/M/M.Phil Sq NS
FEPIET (B gRG qualification 4% postgraduate @mHTe!
SR G (T 8 (Tl FehE qR f[fwmeEem ansiceie
IS FET TE® TR WA AT IR FF© 2800 2 |
Tfeif® W ST postgraduate Qualification <
weifegd Ifemr [Re 28@ 1 Ph.D @A D.Phil @t clinical
qualification IR o°F 23@ 7 € Wfeie qualification
feTee fReafbe '%ce e | uIive wfefhe  Irecsren fedite Sifefre @reyer
feord fReanel $41 2367 | (underlined by us)

@b REPTR (Basic subjects) 8(3) MBBS SI=@T Faaicd feay,
(2) %2 Re@ M.Phil, MSC, Ph.D W& D.phil G wiedr @73
@ NI postgraduate qualification & fifwyiercs
T TSR Tl Fge 220w 220 |

fafe feac fafie +ib qeieee SRt SKg=1e WL T *MIEmE Ffrese! |

(underlined by us)

FAACT MOG IF P | AFHAPR eefmrecas arieefis Fefe
e ees frrige @i SR A g ol Aol e
journal- @ TRF WL FAACF (72) T FArEr T (WeTH-9, 230
RE(E | Ao T4y foqG AT SHcawe T Oifeeed 247! oy Ie7eaa o4y
RS RI(J | JIMNPTLRT WY FNOCHF FoBre AQuaa il /eamaplafacs
First author 230® 23 |

frfeiie fag e wfefie @pirel Jfrm sy s =2c@s (5) &St
FRFITICE Thod [, () IR =2, (v) [Rfey R o= i 7=, (8)
R e A )"

From Annexure ‘E’ to the writ petition, it

appears that at the time of filing application for

getting appointment as professor of surgery, the

writ

petitioner had following educational

qualifications and experiences:

Educational qualifications:
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Degree Educational qualifications Year
MBBS Dhaka Medical College 1982
FCPS Bangladesh College of Physicians|1989
and Surgeons
FRCS Royal College of Physians and | 2000
Surgeons, Glasgow, UK
MS (Surgery) Institute of Post Graduate and| 2001
Research (P.G. Hospital)
Higher Trainings
Fellowship EducationalInstituion | Year
Colorectal National University |27.11.2002 to 26.05.2003(6
Surgery Hospital, Singapore months)

Experiences as Associate Professor:

1.Associate Professor (current charge)
from 01.03.1998 to 31.05.1998

2.Associate Professor (Current charge)

Bangabandhu Sheikh Mujib Medical University
(On deputation)M.S.
to 31.05.1998

Thesis part from 01.06.1998

3.Associate Professor

Sylhet M.A.G. Osmani Medical from 09.05.2001 to

30.09.2003

College

Publications:

He had eleven publications at the time of

filing application. out of them, two were

published in index Jjournal, three were published

within previous 3 years. He was first author in

nine publications.
It is relevant here to mention that Bangladesh

Medical and Dental Council by a letter

communicated under memo No. & ¥ «% ﬁBﬁ/)bQ dated

17.07.2012 intimated the Secretary, Ministry of

Health and Family Welfare that performance of a
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teacher 1in current charge should be treated as
experience of teaching and the same should be
effective for getting appointment and promotion of
a teacher. The contents of the said letter runs as

follows:

“JieETiore! ofeenT 8 we fofae sAfaaw

BANGLADESH MEDICAL & DENTAL COUNCIL
203, Shaheed Syed Nazrul Islam Sarani, (86, Bijoy Nagar)Dhaka-1000
Phone:9555538, 9555236, 716853 Fax:880-9555236
E-mail:bmde mh@bangla.net
Website:www.bmdc.org.bd

FARE -7 9@ BH1/35 SIfd9/09/205%, :8/0Y/205¢

Iq<9e-

T A

=Yy @ AR T TFNTT
STreSTeR! I FIFE
IR A, B |

v wieders TH-aAfba, ffeet frer =i, =gy ¢ s e TEer,
G A, TIFT |
9

e 3R (To Bfest e afepns frrearan vefe wiftcy fifers
FAPTE PR AIETCA (AT G (T FCHI JRr® P SiofHa My weifoq
ey Tge 230E- Fraite “veife wifity faaifere fRrraites wler e wioce!
T e 7 T3 WR SR @ 8 Amigied ¢F@ Oy SR 2307 |7 befe
Afe Mt CF@ RrFeTe @ere! |3 Sfeteeis [Enas Sae o Sorer
ALY TV (AT T 23T |

=[-8
$9.09.20%)
N (CHET T (GBI FIO B
©ifq359/09/208)
=FE R-AT 9T TH/533(F)
e T SReife Se-

S | IO Tl (I3 *iwe SRcm, NRI-ADS, e (fecwer qeritieme, Rasg
O, BT |
RGIKT
AT
QET (ST 9T (THIE Fefe |”

From the papers produced by the parties it

appears that for holding enquiry over the matter
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and some other matters an Inquiry Committee was
formed in the syndicate meeting of the BSMMU held
on 02.08.2007 with the following members:

“y | TS (Mg *TRSIRIT fReIT, -5, =%y Sfawed, sTerifs, ST |

R LIHF Tl R A, (@FEF, ROAGTAN38- ATy

O [T Tl3 (T3 AT TR, LT, BIP] TG PCAS-AARS

8 [Bl3 (13 T A TA-2AfBEw, aNaAfe(=arzy ¢ k@ oy s
THAET FoF VA (G Rrxraes)

¢ [THIF (g TFCOFF ST, TA-AG% F7a@s, [9Faqaqee vty

b [T (T3 ZFCOI ST, TA-A19%] Has, [Faqaqas3e -swoy

The aforesaid committee, holding inquiry,
submitted report over the dispute with the

following words:

“qEN T SR R SE 0o/08/ssevER It wRge
I FOOT AT O, @ FIAAT TRMCTT “IHEF G0 ST S (AT 21T (T,
ATE ARFTATITAT @7 80 & FHFHE SIg Fo 47 BIFAA beifo WIfFg @R
SRIAIE AR Wfoeeeld [TIba I ~I-73 *m W2 REfmyiees sigdics fafie =i
RRCR (1F(S-05) | Sevb T M oo 8o & Frecea W WAHE A7IS!
THOR 2 T 2T AIigied Fa@ =9~ fqafire om Fdifve see wfowe! sftre
T RS AES SR FTS! THOF M AT ST T I S FACRH | GTS
AT & (@, @ e FRFAFCHT o ZTST e RN SR AR bR SNoeeold
AR AT SIS AR ST Tl Vel ol zeaee [ = {71! A Syt
SCFRA-200) 32 T #FTS! TR W e Frwasiaas vafe vy S_r o[
AT ATTESICF e S 97 [eavat 7 qed | w3 feifmpercy ey e e
OR AR (@ G2 (AT [WAN-A1® TP T ATAG I FADG A DA |
g ST FRG berfe iRty @[l SRgie st vigae wivewer R otda W
feifeT faeaoe S @ sifstanee ol T2 2@E |

ey, W3 v Ffae e forre el @ eI N f[feg e
e Pt Teorm wgmifre | et [feg afsia s @ T @,
259% Biferet “fReea @reyer gy idfions ¢ (@ (@1 SRR @t 9@ =
S | @ =S5 fufive Afer 29 2o WERF-20053 =T G FRE-
3003 32 (O T(OH 0003 AF~e imyeem [feg MR v I7Te TR
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(TFF-037F) | feT Refers Fifert Sgmifre ager =$ SEme AT FeTeres<e
e free, fofewr, e ¢ FRETeR R cra e [Rsae ast
qtd | (underlined by us)

fifvsier 2fedia #1970 WERT-2005 B A~ G WFRA-2005 T O
TeRA-200Y B A~ fqfawees f[feg e 1® afieg s @ @
T @, o IR 7 MAF v, w5l ¢ NG i sfvms qeng | Ten
NS R ofie @3 e JeuE M =9-=~7 Am FEifere (@ee aNve
L BIFA FCI AP GR GTAR Faeer el fifeg s fesfawsietcs sedis sg=r®
Fiocs Tee wgie | SouT, Fres, FEeel ¢ IR W W @ @I
AL TS N1 T 9IRS KRy S e (S W2 Siverem JeR a1

ml»

Finally,

appointment

it was

Inquiry Committee that:

observed

in

of the writ petitioner by the

respect

of

said

G | 9 g IN0F  CREHA[ACENR WY | TSy T/ AL OO

B et (> faTeilB) (7 faeeii5) T/

S| | T Tl WG T, | A Riey T A0 TR Wi | A W | A wfewer | (F)EE wHwel
AR Ko owe | €9 5arS WITy 2 00— ob AP TR | n AT | XS o w0 A | @wfAPe @ @
AT T Tee0) AT @7 e Am o’ ok IR @R | AF *¢ fRerwa | fNwmr &y vwe | @ fedtedt R

TN TGF @3 HoIfe Wity TR | biFa wfowe! | & A2 A7 | O frwere @riret
AfSHET @ RIFOTATITTS (AN @) | 16 7S @ | @ o | TR A |

(AT AT 00 T2F 00 APT BIFA I | | | @l fet e ar | (1) WER e
ArReice e sl Wi et R GF @fFTS | TRE@N TGS
TR AFSHTT 21 02 I=F 08 [P BIFAT oF @ WS | ROTT o¢ I=F 04
FERT | AN [FOAITGNITE o R v zog | W [fey At
(TSR )2 0d.50.3000 32 wifay @ e g | vipa I f[aw
@OV I et wiRtted  wfeseet T IR | SR wfocre! TR
fesfmyerc Fpe ez | A fafire et fify oo | TweR |

SLF A DS o¢ I ~=E 2 0 [IR AR | () SR G ST
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TR FCR |

I@T o8 WM IRl @A, A AR T FA A | | dofb, o5, ey
wfeeed ¢ 579 T W | A P fere ooft @3

09 IR WL 09fb
P sy far
KR CICII IS EL
IEN

(¥) R =1

T A |

Another Inquiry Committee was formed pursuant
to the letter communicated under memo No.
AP /2= - [E 3y/2009-¢¢2 16.04.2007 by the concerned
Ministry for holding inquiry 1n respect of
purchase of goods and appointment of manpower with

the following members:

“SLITIT (g TG SN, G, SRR [{orl, FeTgaugs-erife
LI (I3 TR Sfwe, AR, 55F [l for, Renauawzs-smeny
AT (g FINE, “ALefE [ore), RaTana3T-mo1y

SITHE e FR A, FfCeaE Ko, Raiangw2e-my

G SFAT TR, ZICAT O ST S (A1 AIGEs INBHTEH ¢ SR
B 3836 SfFe, RaTananze-s v

TR (13 TGGE 2, So-A6q, <18y @ AR Fenpier Tqgvers

AFCH AT, BIFT (VHCATT FE ACAAS) HA

TR (3 ZHCSAT AN, T foas, RaTgnawze-s v~

Report of the said Inquiry Committee in
respect of the dispute over the appointment of the

writ petitioner was as follows:

(1

G | S 3fifs | ove e Afaws /AR
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B FIAFOE AT 8 AWl
o1 | g ©e wifegE | i Rfem R afeRi e s @7 | Aifie Sfvwer =S s
T, Arerar ot FEfe AIRCE A 00 I=F ob A, JZHA IGI4F | dEw | facaer  fJfy
@7 R I AT 02 I=F YR AR AGHF | TT© L 2 |
a7 vafe  wiftty R Afedi @ | aifw @ e
ROTITITITCS (GNET (FITF) (ST AT 00 IF | @oreT e f[dar @32 @g
0® W BTN FCACA | *ReIce fafire TR | ofFte o e e
qGAF T TR GBI A 02 ITF 08 | A TAR B @ FCH
ART BIFA I | A ReTanawzere wqpeF | g S 12
(ST )2 05/30/20003 SIfFTE @PWH @ | | [Rfs  @rege 9~
et Mt Sfvee! Refvye Je 70z | 21f | ar=es et w0 =1 |
fRfire =t W s f{ibe oc =R
= AT 02 I=F 08 NPT HIFA FERA, A AR
wfeeeld ¢ oK Fea A | T AN IR
IR |
Thereafter, Sub-committee No.?2 formed by

Parliamentary Standing Committee of the Ministry of

Health held an inquiry.

inquiry report runs as follows:

Relevant portion of the said

A A ferew) awEae
@R @ @37 TG e Feared
Ry o[ frEee @Ere
R I fefy fifeg
AT @7 bEfe wikty AR
00 I oY TF, PN
g @9 fTRfre om gF
OITT QIR IR LT
a3 vafe Wity SRR
AT ¢ FaTaTaNITTCS
(9T9  @IeT) R S

RIS

OO 09

T |

(¥) ez geife e Refers
Srafie “Rers @piret g AidiT
CF@ @ @ S e’ a7
e ondie & R et fea
O @w Rew @ereR fefers
e 6 e s ziee &,
@ e faer e
IS @ frg S 1% |
(n fwer afemesmz
RS PR 1 F e
ffeorre =7 13 faamw fcarsr sfafba
SRFE Ao, T @ ey

TR | Prrs/aqeeia AN 8 | =gy @ S S TEaes T AT S SN @ QR | AOMIT  Sbd @G SieenT,
| At ARG s ¢ Rsifve Adrw RS
AT TN FABF A @ FoAfast
ERsEt /AR
GIAT Tl WG | NGAT Tl @iRgE 2@ | (F) WAoo *S R A @A | FHiifaes
=T A Kot (F@r@s T SeE | e qm e &y e o3 | (F) e e sfewer =6

9 N ReFE fEm gie wfes
ST A e [fwerre =7 w1
faarr S fagaer aifee s gonfasr
AR |

(%) ffevercs e &fy st
Mg sitr MR e s 5
e gs 93 AifitE v
FEC | e e FHa sewEe
Torolfs, Femee @ FWAr-Afbe e

I 8 TG SIQCZET FCACRA AT
e T fw s fRqem
B AR e A
|
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IEERA | e e | Ay @31 R[gra I SRR
ST ST BRI AR | SR A I SR ST
2B 217 0 TP 08 T | 16 zwe 21T T ¥e T
BIPR CRR | fofy | wnféfe Af«if smrede e
R@arangvETre IR | ORI A (A Gy A w4
TR A 03/50/00088 | T |

sifftd @mE @S| () FEeide afe s em
fefmyecs fcarsr Sifexrmer | fare [ferre 9 zewm s fe
beife miRtitgs AMRWCE B | o A ey peiifa w0 2o |
Twed A e fRwes
wv@ wfeswe!  faema
TR (@ W gpfere
@2 foff ffee s=wmt
wqAe  am f[difte o
IR R I 0% IS 08
T BIPA FACRT, A O
wfeeer =6 7ae T A |
SIF T T AR |

Precisely, the allegation against the writ
petitioner, as 1t appears from subsequent inquiry
reports that at the time of getting appointment as
professor in the BSMMU he had no requisite
experience. More specifically, 1in the employment
notification required experience for filing
application in the post of professor was that,
“ame fa e+ 9T TREET SES W29 AN oM TEmiE Free)
but the writ petitioner had no such experience. He
had following teaching experience at the relevant
time:

(1)Associate Professor (Current charge)
Moymonshingh Medical College
(from 01.03.1998 to 31.05.1998)

(2)Associate Professor (current charge)
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BSMMU
(from 01.06.1998 to 09.05.2001)
(3)Associate Professor
Sylhet M.A.G. Osmani Medical College
(from 09.05.2001 to 30.09.2003)
That is, he had 5 years 04 months 15 days

teaching experience as Associate Professor in
charge and Associate Professor Dbefore filing
application. It appears that the writ petitioner,
holding the post of Associate Professor, performed
his duties more than 2 years and holding the post
of Associate Professor-in-charge performed his
duties for more than 3 years. Question is, whether
at the time of performing his duties as Associate
Professor in charge he had acquired any experience
or not. According to Black’s Law Dictionary
experience means a state, extent, or duration of
being engaged in a particular study or work. A
word implying skill, facility, or practical wisdom
gained by personal knowledge, feeling, and action,
and also the course or process by which one
attains knowledge or wisdom. The Law Lexicon says-—
experiene means knowledge or ©practical wisdom
gained from what one has observed, encountered or
undergone. While performing the functions of a
Associate professor—-in-charge the same was not the
substantive post of the writ petitioner but it is

difficult to say conclusively that within those
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period he did not gather any experience as
Associate Professor-in-Charge or his skill has not
been improved.

We have already found from the advertisement
that it was mentioned specially therein that every
condition 1is relaxable in the case of special
qualifications of the candidate. The exact words

were, YRew @erert™y afiw RE @ @ WS

MifReE@er” . (underlined by us)

From the required education qualifications for
the post of Professor 1in respect of clinical
subject as mentioned in the employment
notification issued by the BSMMU authority as well
as in ™o SitewEmr (Fres)s” were No. (1)MBBS or equal
degree, (2) MD in particular subject or MS (from
the BSMMU or Dhaka University)/ FCPS (Fellowship
of the College of Physicians and Surgeons of
Bangladesh) /MRCP, FRCS,MRCOG DMRT/DRMD/ DPM/ M/M.
Phil or ©post graduate or any post graduate
qualification in equal status. That i1is, the writ
petitioner was entitled to file application for
getting appointment in BSMMU since, at the
relevant time, he had MBBS and FCPS degrees. It
further appears that apart from MBBS and FCPS
degrees, the writ petitioner had FRCS degree from

the Royal College of Physicians and Surgeons of
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Glasgow, UK, MS(Surgery) from the Institute of
Postgraduate Medicine and Research, Dhaka (Dhaka
University), Bangladesh and Fellowship of
Colorectal Surgery from the National University
Hospital, Singapore. That is, he acquired specific
surgical qualification, that was, Fellowship of
the Royal College of Surgeons which is training in
surgical specialities and which also shows his
education and training, professional
qualifications, and surgical competence which was
given upon rigorous evaluation and which 1is
consistent with high standars of special
qualification. It further appears that in addition
to his FCPS and FRCS decrees, he had also M.S.
(Surgery) degree which 1s also a postgraduate
degree and advanced qualification in surgery. The
said degree 1is also designed to be awarded as a
higher degree. That 1is, the writ petitioner had
special qualifications to be appointed as
Professor of the BSMMU. It is quite clear that the
petitioner had postgraduation degrees and
Fellowships for meeting the eligibility criteria
for filing applications in the post of Professor.
We have already found that in the
advertisement it was specifically mentioned that
in case of special qualifications every terms and

conditions mentioned in the employment
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notification was relaxable. When an employment
advertisement stipulates a particular
qualification as the minimum qualification for the
post and further stipulates that the qualification
should be relaxed in case of special
qualification/higher qualification the only
meaning of it conveys 1is that some additional
weightage has to be given to the higher qualified
candidates. The writ petitioner had three more
special qualifications, that is, FRCS, MS(Surgery)
and Fellowship of colorectal surgery, National
University Hospital, Singapore besides the
requisite qualification as mentioned in  the
employment notification. From the first inquiry
report held by the BSMMU it appears that the BSMMU
syndicate in its 21°" meeting decided that in case
of specially qualified candidates the terms as
provided 1is relaxable and 1in the said report it
was further observed that, “JouW *Remar NG [eRvreEes
GECE 90/08/SosbER IRty TIPS e O Wy «¥, @ FAE JRMET
FIHE AF0 AP AWK (RIS 2 (@, AETE N3 A GTATNIGTHAF 9T 89 T #rHahd
S F© 2K DI oIS AR R OIS A Sfeeis fRubal T =979 AW
g fifmreies prpdice Wafe $= =@z 1”7 In such view of the
matter, it is difficult to hold that writ

petitioner’s appointment was totally illegal.
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We have found that in another Inquiry report
it has been observed, “feFw gFifre Mo Rwfere Sgie [
@rTe! g AR (Fa @ @1 = fFHifRkE @’ @3 e 17§ Row q@riret
foet W3R @I ReE @rrer fefere g =1$ fifer war grifee e, @F 31 e
Fhba PRGNS @ &g S@e 781”7 The selection has been

made by the assessment of relative merits of rival
candidates determined in the course of the
interview of the candidates. There is no rule or
regulation brought to our notice requiring the
selection committee to record reasons. In the
absence of any such legal requirment the selection
made without recording reasons can not be found
fault with. Administrative authority 1is under no
legal obligation to record reasons 1in support of
its decision. Indeed, even the ©principles of
natural Justice do not require a selection
committee to record reasons for the selection or
non-selection of a person 1in the absence of
statutory requirement. But ‘fairness’ or (fair
procedure’ ought to be observed . It is not shown
that the selection was arbitrary or whimsical or
the selection committee did not act fairly in
appointing Dr. Zahidul Hug.

It is relevant here to refer the case of Ms.
Shinda Hasan V. State of Uttar Pradesh and other

reported in AIR 1990 SC 1381. In the said case in
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response to the advertisement the appellant along
with others applied for the post. The appellant
did not fulfil the qualification of five vyears
experience. She alone appeared for the interview
and the Selection Committee relaxed the
qualification of experience 1in her favour and
selected her. The Mangement thereafter sought the
approval of the University to appoint the
appellant as required under section 31(11) of the
Uttar Pradesh State Universities Act, 1973. The
University, however, declined to approve and
directed the management to re-advertise the post.
The appellant challenged the decision of the
University by way of a writ petition under Article
226 of the Constitution of 1India Dbefore the
Lucknow Bench of the Allahabad High Court on the
ground that the college being a minority
institution any interference Dby the University
under the Act is violative of Article 30(1) of the
Constitution. It was also contended that there was
no basis of Justification to withhold the
approval. The High Court rejected the attack on
the ground of Article 30 of the Constitution of
India by holding that the provisions of the Act
are regulatory and are primarily for the purpose
of maintaining uniformity, efficiency and

standards of education in the minority
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institutions. On the merits, the High Court held
that the Selection Committee was not Jjustified in
relaxing the qualification without reserving that
right to itself 1in the advertisement. The High
Court also found that the qualification
‘possessing working knowledge of Urdu’ was unjust.
On the above findings the writ petition was
dismissed. This 1is how the appellant went to the
Supreme Court. Supreme Court adjourned the case
with the following order: ‘It is admitted by the
parties that as a result of the Court orders the
appellant Ms. Shainda Hasan 1is continuing to work
as Principal 1in the Karamat Husain Muslim Girls
College, Lucknow since 1974. Having served the
institution for over 16 years it would be unjust
to make her leave the post. Under the
circumstances let the University reconsider the
whole matter sympathetically.’” Then Indian
Supreme Court of India held,

“Keeping in view the facts and
circumstances of the case and in the
interest of Jjustice we direct the Lucknow
University and 1its Vice-Chancellor to
grant the necessary approval to the
appointment of the appellant as Principal
of Karamat Husain Muslim Girls College,
Lucknow, with effect from the date she is
holding the said post. We further direct
that the appellant shall be entitled to
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the salary, allowances and all other
consequential benefits to which a regular
principal of the said college would have
been and is entitled.”

This case 1s better than that of the above
referred case since there was a <clause 1in
employment notification of relaxation of every
terms of qualifications in case of special
qualifications which the writ petitioner had.

From the employment notification, appointment
of the writ petitioner, service of the petitioner
as professor for about 7 years in the BSMMU and
that after cancellation of his appointment, the
repeated request of the BSMMU authority to take
class in FCPS and MS (final) course in the BSMMU
and from repeated inquiries and reports of the
Inquiry Committees 1t appears to us that the
turnabout of the BSMMU authority in flip-flop-
flipin stance has put the writ petitioner in a
predicament which should be deprecated.

We are of the view that conclusion arrived at
by the High Court Division does not calls for any
interference.

Accordingly, the petition is dismissed.

The 5" November, 2018.
M.N.S./words-5224/



