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. The 06" March, 2022.

ORDER

M. Enayetur Rahim, J: Delay is condoned in filling the Civil Petition for

Leave to Appeal Nos.1176, 1208, 1209, 1227, 1226, 1337, 1336, 1346, 1345,
1367, 1388, 1387, 1401, 1371, 1431, 1430, 1445, 1462, 1463, 1487, 1486, 1497,
1766, 1803, 1936, 1940, 1941, 1982, 1981, 1996, 1997, 2125, 2124, 2172, 2171,

2185, 2186, 2196, 2195, 2226, 2227, 2249, 2248, 2247, 2294, 2296, 2371, 2370,



10

2426, 2425, 2424, 2450, 2449, 2500, 2501, 2536, 2576, 2614, 2665, 2667 and
1213 OF 2021.

Identical question of law and more or less similar facts are involved in
these leave petitions and as such those have been heard together and are being
disposed of by this common judgment.

The Respondents of each leave petition as writ petitioners (here in after
referred to as Respondents) filed various writ petitions under article 102 of the
Constitution of the Peoples Republic of Bangladesh before the High Court
Division for a direction upon the Government that the present leave petitioner to
absorb them under revenue budget with continuation of service and other
benefits in their respective/ equivalent posts.

It is contended by the respondents that all of them had joined in a
Development Project named “Revitalization of Community Health Care
Initiatives in Bangladesh (RCHCIB)” as Community Health Care Provider
(CHCP) after being selected through a regular selection process of written and
viva voce examinations against recruitment advertisements.

The respondents since their joining have been working and discharging
their duties without any blemish and with highest level of satisfaction of the
authority with an expectation to be regularized and absorbed under the revenue
setup of department as it is their “Legitimate expectation” that they would be
absorbed under revenue budget like the other employees of various development
projects who have already been absorbed even their appointment was after 30"
June,1997. The ‘“Revitalization of Community Health Care Initiatives in
Bangladesh (RCHCIB)” project was started in July, 2009.

The overall objective of RCHCIB Project was to improve the overall

health situation of the country through ensuring comprehensive primary health
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care service for 3/4" of the total population of Bangladesh living in the rural
area functioning and strengthening 13861 community clinics.

The Government in the year of 1996 planned to establish Community
Clinic (CC) to extend PHC at the door steps of the villagers all over the country.
Community Clinic is the brain child of Hon’ble Prime Minister Sheikh Hasina.
Construction started in 1998 and in this context in 2009 Government planned to
revitalize CCs through a project “Revitalization of Community Health Care
Initiatives in Bangladesh” (RCHCIB) and the original (RCHCIB) project has
been commenced in July 2009 and it was a project of 5 years duration from
2009-2014 and 1% Revised commencement in July 2009 and completed in
December 2014. Thereafter the span of the project has been extended for 1 year
more i.e. up to 30.06.2015 and due to tremendous success of the project it was
extended till 31.12.2016.

The Ministry, Senior Assistant Secretary, Ministry of Health and Family
Welfare (respondent No.4) issued an office order vide Memo
N0.45.174.015.01.00.001.2011.398 dated 31.10.2011 for absorbing the
Respondents in the revenue budget and the respondents issued several office
orders in several times to absorb the petitioners in the revenue budget but yet
they are not absorbed in the revenue budget.

The director of the “Revitalization of Community Health Care Initiatives
in Bangladesh” (RCHCIB) project, sent a letter vide Memo No.
Aeefgs/sq7/05%/o5 dated 07.02.2012 along with a proposal to absorb the
Respondents in the revenue budget but till date no progress has been done.

It is further contended that total 45,826 Community Health Care Provider
(CHCP) posts were approved in the “Revitalization of Community Health Care
Initiatives in Bangladesh” (RCHCIB) Development Project and 13500 CHCP

posts were approved under the project. On the other hand 32326 CHCP post was
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kept reserved in the revenue budget and total 32326 CHCP posts are available in
the revenue budget but the leave petitioner did not appoint the Respondents in
the revenue budget.

Difference Bench’s of the High Court Division after hearing the Rules
disposed of the same with the observations that all the cases of the respondents
are covered by the principle of natural justice and the decision reported in 18
MLR (AD) 372. Accordingly, the concerned authorities are directed to
regularize/absorb the respondents under the revenue budget with continuity of
service and other benefits under the Ministry of Health and Family Welfare of
the Government in accordance with law provided that they have requisite
qualifications subject to availability of the same/equivalent posts as admissible
in law as expeditiously as possible.

Feeling aggrieved by the judgments and orders passed by the High Court
Division the Government has preferred these civil petitions for leave to appeal
before this Court.

Mr. A. M. Amin Uddin, the learned Attorney General appearing for the
petitioner submits as under:

) The judgments of the High Court Division are contrary to the

decision given by this Division in the case of Secretary, Ministry of
Fisheries and Livestock and others Vs. Abdul Razzak and others
reported in 71 DLR(AD) 395 and the Director General represented
by Bangladesh Rural Development Board (BRDB) Dhaka Vs.
Asma Shorif, Shariatpur and others reported in 72 DLR(AD) 188;

i)  the ratio-decidendi in the above mentioned cases are equally

applicable in the present cases, as such the judgment of the High

Court Division is not tenable and liable to be set aside;
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1)  the writ petitioners-respondents were appointed in projects and
there was a specific terms in their appointment letters to the effect
that their service will be terminated after completion of the project
and will not be allowed to claim any continuity of service on the
basis of the appointment and as such the writ petitioner respondents
have no legal right to be absorbed in revenue budget.

Learned Attorney General having placed ‘=feff s sz s=we G2
wigs, 205’ and further submits that the Government in the meantime has
enacted the above law for the officers and employees who were appointed in
‘Revitalization of Community Health Care Initiative in Bangladesh (RCHCIB)’
and ‘Community Base Health Care’ projects and by operation of the said law the
service of the said officers and employees has already been placed under the
Trust framed present to the said law and as such the respondents are now the
officers and employees of the said Trust and there terms of service and other
service benefits will be regulated and guided by the Probidhanmala framed
under the said law and as such the impugned judgments and orders passed by the
High Court Division have become redundant.

Mr. Moynul Hossain, learned Advocate, appearing for the respondents in
C.P. N0.1176 of 2021 submits that the Government has promulgated the above
Trust law to deprive the respondents from absorbing them in the revenue budget
and the said law is a malafide one. He further submits that it is the public duty of
the Government to absorb the respondents in revenue budget as directed by the
High Court Division.

Mr. Rokon Uddin Mahmud, Mr. Probir Neogi, Mr. Md. Khurshid Alam
Khan, and Mr. Sayed Ahmed Raja, learned Senior Advocates appearing for the
respondents in different leave petitions all most made similar submissions. They

at the very outset conceded that in view of the Trust Ain,2018 the service of the
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respondents has been transferred to the Trust automatically and in view of the
above, the government has already taken steps to protect the interest of the
respondents by enacting the above law and as such this Division may dispose of
the leave petition with necessary observations.

We have considered the submissions of the learned Attorney General
appearing on behalf of the petitioner as well as the learned Advocates for the
respondents, perused the impugned judgments as well as the FeRT fFHs T
AT G2 AT, 2000,

From a plain reading of the impugned judgments it transpires that the
High Court Division relying on the case reported in 18 MLR (AD) page-372
disposed of all the writ petitions giving direction to regularize/absorb the writ
petitioner-respondents under the revenue budget with continuity of service and
other benefits in accordance with law provided.

However, eventually this Division in the case of Secretary Ministry of
Fisheries and Live stock and others Vs. Abdul Razzak reported in 71 DLR(AD),
395 has dealt with the similar issue of absorption, regularization and transfer of
the employees in the revenue budget from project.

In the above case this Division held that:

“No court can direct the Government or its instrumentalities
to regularize the service of the officers and employees of the
development project in the revenue budget in the cases where
statutory requirements have not been fulfilled. Regularization
cannot be claimed as a matter of right. It is statutory
requirement that opportunity shall be given to eligible
persons by public notification and recruitment should be

according to the valid procedure and appointment should be
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of the qualified persons found fit for appointments to a post

or an office under the Government.”

It is further observed to the effect:

“The legitimate expectation would not override the statutory
provision. The doctrine of legitimate expectation cannot be
invoked for creation of posts to facilitate absorption in the
offices of the regular cadres/non cadres. Creation of
permanent posts is a matter for the employer and the same is

based on policy decision”

In the case of the Director General, represented by Bangladesh Rural

Development Board (BRDB), Dhaka Vs. Asma Sharif, Shariatpur and others

report in 72 DLR (AD) page-188 this Division also held that:-

And

“The theory of legitimate expectation cannot be successfully
advanced by temporary, contractual or casual employees. It
cannot also be held that the Government has held out any
promise while engaging these persons either to continue
them where they are or to make them permanent. The
Government cannot constitutionally make such a promise. It
is also obvious that the theory cannot be invoked to seek a

positive relief of being made permanent in the post.”

“However, sympathy, empathy or sentiment by itself, cannot
be a ground for passing an order where the litigants
miserably fail to establish legal right. It is true that the
respondents had been working for a long time, the same by
itself would not be a ground for directing regularization of

the service.”
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In the above case it is also held by this Division that:

“Government has no authority to issue any orders granting
regularization/absorption or appointment in violation of the
Constitutional scheme and recruitment rules in force. All
recruitment in matters of Public employment must be made
In accordance with prevailing rules.”

In view of the above two reported cases the earlier decision by this
Division as reported in 18 MLR(AD), 372 has become in-operative and
redundant. So it is now well settled that Court cannot pass an order to absorb the
employees/officers of a project who have been appointed on contract basis under
the revenue budget unless there is any statutory provision and thus the
respondents claim of absorption in revenue budget on the principal or theory of
legitimate expectation has got no legal basis.

Thus, the submissions made by Mr. Mainul Hoque, have no leg to stand.

We have already noticed that the Government on 8" October,2018 has
promulgated ‘*Wef fFfas %z s=wel G2 =13w,2050° for the officers and
employees who were in ‘Revitalization of Community Health Care Initiative in
Bangladesh (RCHCIB)’ and ‘Community Best Health’ Care.

Section 24 (ka) of the said law speaks as follows:

“38| (TGS |- 7o FeTR O (FIC e, AR FFF, pie A
S (@A VEE AR %2 AFE A @, IR Wi FFA 229 A
-

(¥) wo &Y w05¢ @ FNIE ‘Revitalization of Community Health
Care Initiatives in Bangladesh (RCHCIB)’ A& &I, Sres[
I e Jfer T, @R ‘Community Based Health Care’

AT AT 200, o399 T 251 Il Sfgfis, Txa Ffaca
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AP QA @ TR AHE g3 T ¢ LS e 9 ¢ TS,
= iR, forma fR, cfegm, @3 ST Al G e R0,

(V) TG G5 @ AN 2N S 2ol Ffer A FASH
T T$e Fo @I T A e TR A TP Rl §iE v
o, *JfZe I THFS IR 210 283

(1) T 2T @ AT 2B e W-wiferg Freed we-wifg
el 1oy =T

(9) TG &1 '8 AT e Reera 91 OGS WIHFS ATl
1 SZerS SN G e <1 52 9 MICEAF© WA A RS
I fera oy 22w

(e) ‘Revitalization of Community Health Care Initiatives in

Bangladesh (RCHCIB)’ 8%+ @32 ‘Community Based Health

Care’ AEF AN AN TP FAPO-FABIAE A2 FAGNG

e 7o IR vIel TRfFTeiE G T8 28 W TF 45

8 AT A S (TIPel T ORI biFfad @vel ARy

T feifie 23@ W3R e opfere S Tefkfeea ArRm Fe

FAOTME R SRIMA R, [@oF Ifa, AMIHred a1, a7paf

32 SIATSISIAZ S AL F4 &Aioy 2217

(Underlines supplies to give emphasis)

In view of the above provision, the officers and employees who were in
the above two projects before 30 June 2015 their service has been automatically
placed under the Trust.

The provision of sub-section (¥) of said section 24 has clearly stipulated
that the officers and employees who belong to the said two projects have
automatically placed under the Trust and their terms of service, salary,
promotion and other service benefits will be determined by a Probidhanmala

framed under the said law.
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The learned Attorney General has informed the Court that the preparation
of said Probidhanmala is under process and within a short span of time that may
be framed.

It is desirable that the said Probidhanmala be framed as early as possible
for the better interest of the officers and employees of the Trust, whose service
has been placed under the Trust from the above two projects.

Having considered and discussed above we are inclined to dispose of all
the leave petitions with the following observations:

i.  In view of the provision of section 24(¢) of the ‘SfCHDG ffw =gy
RIS JIg W2A,2050° the officers and employees of “Revitalization
of Community Health Care Initiatives in Bangladesh” (RCHCIB)
and ‘Community Based Health Care’ projects who worked till 30
June, 2015 in these projects are now have become the officers and
employees of the Trust, automatically;

Ii. the terms of service, salary, promotion and other service benefits
will be regulated by the Probidhanmala framed under the Trust
Ain,2018;

iii.  the leave petitioner-government is directed to consider the case of
the writ petitioner-respondents in the light of the provisions provided in ‘=&t
fofers A1gy 2T GRS =12, 0507,

Accordingly, all the judgments and orders of the High Court Division are
modified and all the Civil Petitions are disposed of.

C.J.

B/O.Imam Sarwar/
Total words : 4674



