
        IN THE SUPREME COURT OF BANGLADESH 

APPELLATE  DIVISION 
 

      PRESENT: 

                       Mr. Justice Syed Mahmud Hossain 

                                                                                  Chief Justice 

 Mr. Justice Muhammad Imman Ali   

 Mr. Justice Hasan Foez Siddique  

 Mr. Justice Mirza Hussain Haider 

                              Ms. Justice Zinat Ara 

                              Mr. Justice Abu Bakar Siddiquee 

                              Mr. Justice Md. Nuruzzaman  

CIVIL APPEAL NO.460  OF 2017 with 

CIVIL REVIEW PETITION NO.181 OF 2018.  

(From the judgment and order dated 07.09.2016 passed by the High Court Division in 

Writ Petition No.7166 of 2015 and  judgment and order dated 21.08.2017 passed by the 

Civil Petition for Leave to Appeal No.1790 of 2017.) 

 

The Secretary, Ministry of Fisheries and Livestock & others: 
 

     Appellants. 
  (In C.A.No.460/17) 

 

The Secretary, Ministry of Fisheries and Livestock & others: 
 

      Petitioners. 
   (In C.R.P.No.181/18) 

 

    =Versus= 

Abdur Razzak and others                                                   : 

 

 Respondents. 
     (In C.A.No.460/17) 

 

 

Ashraf-Uz-Zaman others                                                   : 

 

 Respondents. 
     (In C.R.P..No.181/18) 

 

 

For the Appellants    : 
 (In C.A.No.460/17) 

Mr. Mahbubey Alam,  Attorney General, 

with Mr. Biswajit Debnath, D.A.G & Mr. 

Samarandra Nath Biswas, D.A.G, 

instructed by Ms. Mahmuda 

Begum,Advocate-on-Record. 

 

For the Petitioners    : 
 (In C.R.P.No.181/18) 

Mr. Mahbubey Alam, Attorney General, 

with Mr. Biswajit Debnath, D.A.G & Mr. 

Samarandra Nath Biswas, D.A.G, 

instructed by Ms. Mahmuda Begum, 

Advocate-on-Record. 

For the Respondents   : 
(In C.A.No.460/17) 
 

Mr. Rokanuddin Mahmud, Senior 

Advocate ,with  Mr. N.K. Saha, Senior 

Advocate instructed by Ms. Madhumalati 

Chowdhury Barua, Advocate-on-Record. 

For the Respondents   : 
(In C.R.P No.181/18) 
 

Mr. Probir Neogi, Senior Advocate 

instructed by Ms. Madhumalati 

Chowdhury Barua, Advocate-on-Record. 

Date of hearing  :   2404.2019, 08.05.2019, 21.05.2019 & 22.05.2019. 

Date of judgment :  02.07.2019. 

 



 2

J U D G M E N T 
 

Hasan Foez Siddique, J: Civil Appeal No.460 of 2017 has arisen out of 

the judgment and order dated 07.09.2016 passed by the High Court 

Division in Writ Petition No.7166 of 2015. Civil Review Petition No.181 

of 2018 has arisen out of the order dated 21.08.2017 passed by this 

Division in Civil Petition for Leave to Appeal (CPLA) No.1790 of 2017. 

The civil appeal as well as the   review petition originate from the 

impugned judgment and order passed by the High Court Division in Writ 

Petition No.7166 of 2015 and so, both the matters have been heard together 

and are being disposed of by this common judgment. 

 The respondents of Civil Appeal No.460 of 2017 and Civil Review 

Petition No.181 of 2018, as writ petitioners, filed Writ Petition No.7166 of 

2015 in the High Court Division stating, inter alia, that the writ petitioners 

were appointed in the  “Small Scale Dairy and Poultry Farmers Support 

Services in 22 Selected Districts Project” (herein after referred to as the 

Project) in 5 different categories of posts and on different dates under the 

Ministry of Fisheries and Livestock (shortly, the Ministry) through written 

and viva-voce examinations. Writ Petitioner Nos.1-13 have been working 

as Veterinary Surgeons, Writ Petitioner Nos.14-21 have been working as 

Scientific Officers, Writ Petitioner Nos.22-26 have been working as 

Animal Production Officers, Writ Petitioner Nos.27-40 have been working 

as Veterinary Compounders and Writ Petitioner Nos.41-46 have been 

working as Laboratory Technicians.   

 The first phase of the Project had started on 01.01.2010 and ended on 

30.06.2013. Thereafter, it was extended for 1 year up to 30.06.2014 and 

then it was extended for further 1 year till 30.06.2015. Even after 
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completion of the Project, the writ petitioners are still serving in their 

respective posts. According to the Project proposal (shortly, the PP), the 

writ-petitioners were supposed to be transferred to the revenue budget 

inasmuch as the PP contained that after completion of the Project, the 

assets and manpower would be transferred to the revenue budget. Clause 

4.3(M) of the decision of the Executive Committee of National Economic 

Council (ECNEC) dated 31.12.2007, was amended and it was circulated by 

the Planning Division vide Memo No.f¢h/HeC¢p-HL−eL/pjeÄu-2/26/2007/3 

dated 10.01.2008, wherein it has been stated that “pj¡ç fËL−íl Sehm ¢hcÉj¡e 

¢h¢d ¢hd¡e Ae¤plef§hÑL â²a l¡Sü h¡−S−V Øq¡e¡š—−ll hÉhØq¡ Ll−a q−hz” The Prime 

Minister also gave her consent to transfer the manpower to the revenue 

budget from completed projects started after July, 1997.  

The Director General, Department of Livestock, wrote a letter being 

Memo No.Hm Hp/¢fC¢p-65(1j LÛ)/2014/536 dated 30.11.2014 (Memo dated 

30.11.2014) to the Project Director of the Project informing that a 

resolution was taken on 09.11.2014 with a view to transferring the 

manpower for the completed project to the revenue set up. The Project 

Director was also asked to submit a proposal in the Form as prescribed. In 

response of the letter dated 30.11.2014, the Project Director submitted a 

proposal vide Memo No.SDPFSP/l¡Sü M¡a/2014/708 dated 11.12.2014 

(shortly, Memo dated 11.12.2014). After getting the said proposal, the 

Director General, Department of Livestock sent a letter vide Memo No. 

n¡M¡-1/6H 768/2014/2372 dated 28.12.2014  to the Secretary of the Ministry 

with recommendation to transfer the manpower of the Project to the 

revenue set up. The Ministry thereafter sent a complete proposal vide 

Memo No.33|01|0000|120|15|04|15-17 dated 04.02.2015 (shortly, Memo 
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dated 04.02.2015) to the Secretary, Ministry of Establishment in order to 

create 77 posts of 5 categories in revenue budget on a temporary basis. The 

Ministry of Establishment then wrote a letter under Memo 

No.05|02|0002|15|157|008|15-77 dated 22.03.2015  to the Secretary of the 

Ministry of Fisheries and Livestock requesting him not to apply separately 

for the Project rather to apply in combination with the organogram of the 

Ministry. The Director General, Department of Livestock sent another 

proposal vide Memo No.33|01|00000|001|15|786|15-1111 dated 24.05.2015  

to the Secretary of the Ministry   in accordance with the check list as 

provided by the Ministry of Establishment. Thereafter, in the meeting of 

steering Committee held on 01.01.2015 it was decided that in order to 

continue the Project and also to extend activity of the Project in other areas 

a new project proposal would be launched. An inter-ministerial meeting 

was held on 29.01.2015 and it was decided that after completion of the 

Project, the same would be expanded to more areas. After completion of 

the various development projects under the Ministry, the assets as well as 

the manpower have been transferred/ absorbed in the revenue budget on 

24.05.2004, 27.03.2007, 10.04.2011 and 08.10.2013 but the petitioners 

were not absorbed in the revenue budget. 

In the above circumstances, the writ-petitioners filed the above 

mentioned Writ Petition for a direction upon the writ respondents for 

transferring/regularising/absorbing their service in the revenue budget and 

obtained a rule. 

Respondent No.1, the Secretary, Ministry of Fisheries and Livestock 

contested the Rule by filing an affidavit-in-opposition, contending, inter 

alia, that the petitioners were appointed in the Project under the Ministry 
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with consolidated pay temporarily for the Project period only on 

contractual basis. The Project started in 2010 and ended in 2015. Therefore, 

the writ petitioners are not entitled to be absorbed in the revenue budget. 

The Ministry and the Department of Livestock have taken a decision for 

starting a new project and duration of the said  project would be up to 30
th
 

June, 2020 and the writ petitioners would be given preference for 

recruitment in the said new project and the age limit would be relaxed, if 

necessary and, as such, the Rule should be discharged. 

Respondent No.2, also contested the Rule by filing an affidavit-in-

opposition contending, inter alia, that the Government had never made any 

promise to absorb the writ petitioners in the revenue budget. The 

appointment letters of the petitioners clearly contained that their services 

would be terminated after completion of the Project. The Project had 

started in 2010 and ended in 2015. Therefore, the writ petitioners cannot 

claim to be absorbed in the revenue budget and, as such, the writ 

petitioners have no cause of action to file the Writ Petition. The writ 

petitioners were appointed in different posts of the Project temporarily with 

consolidated pay for the Project period only. In order to absorb the 

employees and officers of development Project, the Government has 

promulgated Rules namely “Eæue cªKí qC−a l¡Sü h¡−S−V Øq¡e¡¿¹¢la f−cl 

fcd¡l£−cl ¢eu¢jaLlZ J ®~SÉØWa¡ ¢edÑ¡lZ ¢h¢dj¡m¡, 2005”. In rule 2(M)of the said 

Rules, the projects mean the projects started between 9 April, 1972 and 30
th
 

June, 1997. The Project, where the writ petitioners were working does not 

fall within the ambit of rule 2(N) of the Rules. The Rules prescribed the 

guidelines for the transfer of employees and officers of the development 

projects to revenue set up.   The writ petitioners do not fall within the scope 
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of the guidelines given by the Appellate Division in the case reported in 17 

BLC (AD) 91. Therefore, the writ petitioners are not at all entitled to be 

transferred/absorbed/regularized in the revenue set up and, as such, the 

Rule is liable to be discharged. 

The High Court Division, upon hearing the learned Advocates for 

the contending parties, disposed of the Rule with the following directions: 

“Respondents are directed to regularize/ absorb the petitioners 

under the revenue budget with continuity of service and other 

benefits subject to availability of the same/equivalent posts provided 

that they have requisite  qualifications.” 

In the aforesaid facts and circumstances, the writ-respondents being 

aggrieved filed CPLA No.1790 of 2017 and leave was granted to consider 

as to whether the post of Scientific Officers, Veterinary Surgeons and 

Animal Production Officers could be absorbed in the revenue set up 

without recommendation of the Public Service Commission as directed by 

the High Court Division. 

Civil Review Petition No.181 of 2018 has been filed by the writ-

respondents for review of the order dated 21.08.2017 passed by this 

Division in CPLA No.1790 of 2017, so far as it relates to the post of 

Veterinary Compounder and Laboratory Technicians. 

 Mr. Mahbubey Alam, learned Attorney General appearing for the 

appellants, submits that the writ petitioners were appointed in the project 

under the Ministry of Fisheries and Livestock which  started in 2010 and 

ended in 2015 with consolidated payment temporarily for the project period 

on contract basis, the  High Court Division failed to appreciate the facts 

and circumstances of the case in its true perspective, as a result of which 
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there has been serious miscarriage of justice. He submits that  the Ministry 

has taken decision for a new Project, namely, “Increasing Livestock 

Productivity through Community Support Service and Facilities the 

Implementation of Feed Act Project” (hereafter referred to as the New 

Project) and duration of the New  Project is from 01.07.2015 to 30.06.2020 

and in the New  Project the writ petitioners would be given preference for 

recruitment . He also submits that the Government had never made any 

promise to absorb the writ petitioners in the revenue budget and their 

appointment letters clearly demonstrated that their services would come to 

an end automatically after completion of the Project and, therefore,  the 

High Court Division erred in law in directing to absorb the writ petitioners 

in revenue set up. He further submits that in order to absorb the employees 

and officers of the Development Project, the Government has framed Rules 

in the name of , “Eæue cªKí qC−a l¡Sü h¡−S−V Øq¡e¡¿¹¢la f−cl fcd¡l£−cl 

¢eu¢jaLlZ J ®~SÉØWa¡ ¢edÑ¡lZ ¢h¢dj¡m¡, 2005” and in that Rules, Development 

Project has been specifically defined but the High Court Division without 

taking into consideration of the said Rules erroneously made the Rules Nisi 

absolute. He lastly submits that the posts for which the writ petitioner-

respondents in the appeal have prayed for absorption are to be appointed 

following the concerned service rules and there is no scope to regularize 

their service without following the relevant laws, the High Court Division 

erred in law in giving the impugned direction and as such the same is liable 

to be interfered with.   

The learned Attorney General, appearing for the petitioner in review 

petition, submits that in the order granting leave this Court most illegally 

observed that the posts of Veterinary Compounder and Laboratory 
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Technicians are not included in the schedule of the relevant laws although 

those posts are included in the schedule of the Rules.  

Mr. Rokanuddin Mahmud, learned Senior Counsel appearing for the 

respondents in Civil Appeal No.460 of 2017, submits that in the Project 

Proforma (P.P.) it was categorically mentioned that after completion of the 

Project the assets and manpower of the Project should be transferred in the 

revenue budget and on perusal of the said provision in the P.P. and some 

other subsequent communications the writ petitioners legitimately expected 

that their service would be absorbed/transferred in the revenue budget, and, 

thus the High Court Division upon proper appreciation the materials on 

record made the Rule Nisi absolute. He submits that in identical matters the 

High Court Division passed similar orders directing to absorb the writ 

petitioners in the revenue budget and pursuant to the order of the High 

Court Division, the writ petitioners of the concerned writ petition have 

already been absorbed in the revenue set up, so there would be 

discrimination if the present writ petitioners are deprived from absorption 

and in such view of the matter, the High Court Division rightly passed the 

impugned direction and the appeal is thus liable to be dismissed.  

Mr. Probir Neogi, learned Senior Counsel, appearing for the 

respondents in the review petition, submits that at the time of granting 

leave this Division refused to grant leave in respect of the review-

respondents and that there is no error of law apparent of the face of the 

record in the order under review so the review petition is liable to be 

rejected. 

Admittedly, the first phase of the instant project had started on 

01.10.2010 and ended on 30.06.2013. Thereafter, it was extended for a 
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period of one year and, thereafter, again extended for a further period of 

one year, that is, till 30.06.2015. The writ petitioners filed the instant Writ 

Petition No.7166 of 2015 with a prayer to get a direction upon the writ 

respondents to transfer/absorb the writ petitioners in the revenue set up. 

The High Court Division, by the impugned judgment and order, made 

direction as quoted earlier. 

Learned Attorney General drew our attention to the Gazetted 

Officers’ (Department of Livestock Service) Recruitment Rules, 1984. 

Rule 3 of the said Rules provides that subject to the provisions of the 

Schedule and instructions relating to reservation of posts, appointment to a 

specified post shall be made- 

(a)by direct recruitment; 

(b) by promotion; or 

(c)by transfer on deputation. 

Sub Rule 2 of Rule 3 provides that no person shall be appointed to a 

specified post unless he has the requisite qualifications and, in the case of 

direct recruitment, he is within the age limit, if any, prescribed in the 

Schedule for that post. Rule 4 provides that no appointment to a specified 

post by direct recruitment shall be made except upon the 

recommendation of the Commission.  Schedule of the said Rules 

provides the method of direct recruitment that the recruitment should be 

made as prescribed in the B.C.S. (Agriculture Livestock) Recruitment 

Rules, 1984.  

The non-gazetted  employees (Department of Livestock Services) 

Recruitment Rules, 1985 provides the provisions for recruitment of the 

Non-gazetted Employees. 
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Rule 3 of the said Rules provides that subject to the provisions of the 

Schedule and instructions relating to reservation and quota, appointment to 

a specified post shall be made- 

(a)by direct recruitment, or  

(b) by promotion. 

Sub-rule (2) of Rule 3 provides that no person shall be appointed to a 

specified post unless he has the requisite qualifications, and in the case of 

direct recruitment, he is within the age limit, if any, prescribed in the 

Schedule for that post. Rule 4 provides that no appointment to a specified 

post by direct recruitment shall be made except upon the 

recommendation of the Commission.  

In Bangladesh Civil Service Recruitment Rules, 1981, the provisions 

and procedure  for appointment of officers in the posts for which some of 

the writ petitioners sought for absorption have specifically been mentioned.  

Those are the regular  and usual statutory provisions for appointment 

through the  Public Service Commission in the posts, for which, the writ 

petitioners have prayed for absorption.  

It appears that sometimes the Courts have not kept the legal aspect in 

mind and have occasionally even stayed the regular process of employment 

being set in motion and in some cases, even directed irregular or improper 

entrants to be absorbed into service. The Court has also on occasions issued 

direction which can not said to be consistent with the laws of public 

employment. Our constitutional scheme envisages employment by the 

Government and its instrumentalities on the basis of legally approved 

procedure established by the relevant laws. However, article 133 of the 

Constitution does not abridge the power of the executive to act without a 
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law. But, if there is statutory Rule on the matter, the executive must abide 

by that Rule and it can not in exercise of executive power ignore or work 

contrary to that Rule. Sometimes it is found that the process is not adhered 

to and the constitutional scheme of public employment is bypassed.  

It is the case of the writ petitioners that since in the P.P. it has been 

mentioned that after completion of the Project, the assets and manpower of 

the Project should be transferred in the revenue budget the writ petitioners 

legitimately expected that their service would be absorbed in the revenue 

set up.  

Learned Attorney General produced circular dated 05.11.1991. 

Ministry of Establishment issued the same mentioning the decision of the 

Government in respect of transfer of the officers and employees of the 

development project in the revenue budget. The contents of the said 

circular run as follows:  

     ÒMYcªRvZš¿x evsjv‡`k miKvi 
                                            ms ’̄vcb gš¿Yvjq 

kvLv (wewa-1) 
cwicÎ 

mg/Avi-1/Gm-6/91-308(250), ZvwiL 05-11-1991Bs /20-07-1398 evs| 

welqt Dbœqb cªK‡íi c`avix‡K ivR¯e LvZfz³ c‡` Ges ivR¯e LvZfz³ c`avix‡K 
Dbœqb cªK‡íi c‡` wb‡qvM/‡cvwós/ c‡`vbœwZ cª̀ vb m¤úwK©Z| 
 

Dc‡iv³ wel‡q MZ 29-5-91Bs Zvwi‡L RvixK…Z mg/Avi-1/Gm-6/91-164(200) bs 

cwicÎwU (mshy³) evwZjc~e©K Av‡jvP¨ cwicÎwU Rvix Kiv nBj| B`vwbs j¶¨ Kiv hvB‡Z‡Q 

†h, Dbœqb cªK‡íi c`avix‡K ivR¯e LvZfz³ c‡` Ges ivR¯e LvZfz³ c`avix‡K Dbœqb 

cªK‡íi c‡` wb‡qvM/‡cvwós/ c‡`vbœwZ cª̀ vb Kwievi cªeYZv †`Lv w`qv‡Q| GB cªeYZv ~̀i 

Kwievi j‡¶¨ miKvi wbg¥i“c wm×vš— MªnY Kwiqv‡Qbt 

(K) Dbœqb cªK‡íi c` Ges ivR¯e LvZfz³ c` m¤ú~Y© wfbœ| Df‡qi wb‡qvM †¶‡Î 

wb‡qvM wewaI wfbœ| Kv‡RB Df‡qi cvi¯úwiK wb‡qvM/‡cvwós/e`jx/c‡`vbœwZ m¤ú~Y© wewa 

ewnf~©Z| Dbœqb cªK‡íi PvKzixi †Kvb wbðqZv bvB| Dbœqb cªKí †kl nBqv †M‡j 

cªK‡í PvKzixiZ‡`i PvKzix nB‡Z Ae¨vnwZ †`Iqv nq| Z‡e Dbœqb cªKí †gqv` †k‡l 

ivR¯̂ LvZf~Ë“ nB‡j †mB‡¶‡Î cªK‡í PvKzixiZMY 9-3-86Bs Zvwi‡Li mg/Avi-
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1/Gm-8/86-55(100)bs m¥viK ev mg‡q mg‡q miKvi KZ…©K ms‡kvwaZ m¥viK 

†gvZv‡eK ivR¯̂ LvZf~Ë“ c‡` wb‡qv‡Mi Rb¨ KwZcq kZ© mv‡c‡¶ we‡ewPZ nB‡Z 

cv‡ib| cªavb kZ© GB †h, Zvnv‡`i ivR¯̂ LvZf~Ë“ c‡`i wb‡qvMwewai kZ© c~iY Kwiqv 

Ab¨vb¨ mKj cªv_©xi mwnZ cªwZ‡hvwMZvi gva¨‡g wbe©vPb jvf Kwi‡Z nB‡e | Kv‡RB 

Dbœqb cªK‡íi c`waKvix †Kvb Ae¯nv‡ZB ivR¯e LvZfz³ c‡` e`jx ev c‡`vbœwZi 

gva¨‡g wb‡qvM/‡cvwós jvf Kwi‡Z cv‡ib bv|  

(L) ivR¯e LvZfz³ †Kvb Kg©KZ©v/Kg©Pvix‡K Dbœqb cªK‡íi wb‡qvMwewai Aax‡b Dbœqb 

cªK‡íi c‡`i wecix‡Z e`jx, c‡`vbœwZ cª̀ vb ev c‡`vbœwZ cª̀ vbc~e©K wb‡qvM/ †cvwós 

†`Iqv hvB‡e bv| 

(M) ivR¯e LvZfz³ †Kvb Kg©KZ©v/ Kg©Pvix‡K ïaygvÎ ¯exq c`gh©v`v I 

‡eZb‡¯‹‡jimn Dbœqb cªK‡íi †Kvb c‡` †cªl‡Y wb‡qvM/†cvwós cª̀ vb Kiv hvB‡e| 

GB‡¶‡Î †cªl‡Y wb‡qvMjvfKvix Zvnvi †MªW †c A_©vr ivR¯e ev‡RUvaxb c‡` wZwb †h 

†eZb-fvZw` cvB‡Zb ZvnvB cvB‡eb| 

(N) ivR¯e LvZfz³ †Kvb Kg©KZ©v /Kg©Pvix †¯̂”Qvq mivmwi wb‡qv‡Mi mKj AvbyôvwbKZv 

cvjbc~e©K Dbœqb cªK‡íi mivmwi wb‡qvMjvf Kwi‡Z cvwi‡eb| Z‡e †mB‡¶‡Î Dbœqb 

cªK‡í †hvM`v‡bi ZvwiL nB‡Z wZwb c~e© c‡` (ivR¯e LvZfz³ c‡`) cªZ¨veZ©‡bi 

†hvM¨Zv nvivB‡eb| A_©vr Dbœqb cªK‡í †hvM`v‡bi ZvwiL nB‡Z wZwb Dbœqb cªK‡íi 

Kg©KZ©v/Kg©Pvix wnmv‡e MY¨ nB‡eb| 

2| mKj cªkvmwbK gš¿Yvjq/wefvM‡K Zvnvi wbqš¿Yvaxb mKj Awdm/cªwk¶Y cªwZôv‡b 

welqwU AenwZ Kwiqv Kvh©Kix c`‡¶c MªnY wbwðZ Kwievi Rb¨ Aby‡iva Kiv nBj| 

3| Bnv‡Z A_© gš¿Yvj‡qi m¤§wZ iwnqv‡Q| 

(‡gvt nvwmbyi ingvb) 
mwPe 

ms¯nvcb gš¿YvjqÓ    
Thereafter, Ministry of Establishment on 17.04.2000 issued an office 

memorandum with the subject heading, “mgvß Dbœqb cªK‡íi ci ivR¯e ev‡R‡U 

¯nvbvš—‡ii  cª̄ —ve msMVb I e¨e¯nvcbv Abywefv‡M †cªiY|” The contents of the said 

office memorandum run as follows: 

                            Ò MYcªRvZš¿x evsjv‡`k miKvi 
                                            ms ’̄vcb gš¿Yvjq 
                                        msMVb I e¨e¯nvcbv AbywefvM 

wUg-4(2) 
Awdm ¯gviK 

       bs-mg/mI e¨/wUg-4(2)Dt cªtwbt-47/97-61, ZvwiLt 4ˆekvL 1407, 17 Gwcªj 2000| 
welqt mgvß Dbœqb cªK‡íi ci ivR¯e ev‡R‡U ¯nvbvš—‡ii cª̄ —ve msMVb I e¨e¯nvcbv 
Abywefv‡M †cªiY | 
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gš¿Yvjq/ wefvM I Z`axb ’̄ ms¯nv mg~‡ni mgvß Dbœqb cªK‡íi c`, hvbevnb, 

Awdm miÄvgvw` ivR¯e ev‡R‡U ¯nvbvš—‡ii cª̄ —v‡e cªv_wgKfv‡e ms¯nvcb gš¿Yvj‡qi 
msMVb I e¨e¯nvcbv Abywefv‡M Ges A_© gš¿Yvj‡qi A_© wefv‡Mi m¤§wZi cª‡qvRb 
nq| cªKí mgvwßi ci cª̄ Zve †cªiY Kiv n‡j G ai‡bi Rbe‡ji †eZb fvZvw` 
cª̀ vbmn Ab¨vb¨ bvbvwea RwUjZv †`Lv †`q e‡j cªKí mgvwßi Aš—Z Qq gvm c~‡e© 
Ab~i“c cª̄ Zve ms¯nvcb gš¿Yvj‡q †cªiY Kivi wb‡ ©̀k BwZc~‡e© A_© wefvM †_‡K Rvwi 
n‡q‡Q| Zv Av‡iv  ms‡kvab    K‡i   miKvi G  g‡g©   wm×vš—  MªnY  K‡i‡Q  †h,  
ivR¯e   ev‡R‡U ¯nvbvš—i‡hvM¨ c‡`i cª̄ Zve cªKí mgvwßi Aš—Z Qq gvm c~‡e© 
hyMcrfv‡e ms¯nvcb gš¿Yvj‡qi mIe¨ AbywefvM Ges A_© wefv‡Mi Dbœqb Abywefv‡Mi 
†cªiY Ki‡Z n‡e| wk¶v I ¯̂v ’̄̈  cªwZôvb m¤úwK©Z cªK‡íi ‡¶‡Î cªKí mgvwßi AbwaK 
GK  ermi wKsev Aš—Z Qq gvm c~‡e© cª̄ —ve cvVv‡Z n‡e| cª̄ —v‡e ivR¯e ev‡R‡U 
¯nvbvš—i‡hvM¨ Rbe‡ji ‡hŠw³KZv, b~̈ bZg Rbe‡ji msL¨v Ges cª̄ —vweZ mvsMVwbK 
m¤ú‡K© GKwU we‡k−lYag©x ¯̂qsm¤ú~Y© mvi-ms‡¶c _vK‡Z n‡e| 
2| D‡j−L¨ †h, eZ©gv‡b Dwj−wLZ cª̄ Zve ms¯nvcb gš¿Yvj‡q †cªi‡Yi mgq G 
gš¿Yvj‡qi 1-2-1987 Zvwi‡Li mg/mI e¨(mgb¡q)-11/87-85(233) msL¨K m¥viK 
gvidZ cªYxZ QKwU AbymiY Ki‡Z nq| G QKwU AvswkK ms‡kva‡bi cª‡qvRb Abyf~Z 
nIqvq GKwU ms‡kvwaZ QK cªYqb Kiv n‡q‡Q| ms‡kvwaZ QK msjMœx ÔKÕ i“‡c 
ms‡hvRb Kiv nj| 
3| GLb †_‡K cª_g Aby‡”Q‡` ewY©Z mvi-ms‡¶cmn msjMœ-QK(Q‡Ki cwiwk‡ó ewY©Z 
mKj ZvwjKvmn) c~iYc~e©K Dwj−wLZ cª̄ —ve ms¯nvcb gš¿Yvj‡q †cªi‡Yi Rb¨ Aby‡iva 
Kiv nj| h_vh_fv‡e †cªwiZ cª̄ Zv‡ei Dci ms¯nvcb gš¿Yvj‡qi gZvgZ cª̄ Zve 
cªvwßi GK gv‡mi g‡a¨ cª̀ vb Kiv n‡e| 

(gyn¤§` ûgvqyb Kwei) 
      Dc-mwPeÓ  

On 03.05.2003, Cabinet Division issued a Government Order 

providing principle and procedure regarding creation of temporary post in 

revenue budget, transfer of the officers and employees from the 

development project to revenue budget, reservation of post and/or making 

the same permanent. The contents of the said order run as follows: 

                            Ò MYcªRvZš¿x evsjv‡`k miKvi 
                                             gwš¿cwil` wefvM  
                                           KwgwU welqK kvLv|       
bs-gcwe/Ktwetkvt/KcM-11/2001-111, ZvwiLt03-05-2003 wLªóvã/20-01-1410 e½vã  
   miKvwi Av‡`k 
 miKvi wm×vš— MªnY K‡i‡Q †h, ivR¯e Lv‡Z A¯nvqxfv‡e c` m„wó, Dbœqb cªKí †_‡K 
ivR¯eLv‡Z c` ¯nvbvš—i, c` msi¶Y, c` ¯nvqxKiY BZ¨vw` wel‡q wbg¥i“c bxwZ I c×wZ 
Abym„Z n‡et 

(1) wewfbœ gš¿Yvjq/wefvM/Awa`ßi/cwi`ßi/¯evqËkvwmZ ms¯nv/Aaxb ’̄ Awdmmgy‡n ivR¯e 
Lv‡Z A¯nvqxfv‡e c` m„wó Ges Dbœqb cªKí  †_‡K ivR¯e Lv‡Z c` ¯nvbvš—‡ii Rb¨ 
cªkvmwbK gš¿Yvj‡qi cª¯Zve ms¯nvcb gš¿bvjq I A_© wefvM KZ©„K Aby‡gv`‡bi ci 3 
(wZb) eQi ch©š— eQi wfwËK c` msi¶‡Yi ¶gZv wbg¥wjwLZ k‡Z© cªkvmwbK gš¿Yvjq‡K 
†`qv njt 
(K) cªwZ eQi c` msi¶‡Yi †¶‡Î cªkvmwbK gš¿Yvjq msi¶‡bi †hŠw³KZv h_vh_fv‡e 
hvPvB Ki‡e; 
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(L) cªkvmwbK gš¿Yvjq †Kvb c‡`i c`bvg I †eZb‡¯Kj cwieZ©b Ki‡Z cvi‡e bv| 
c`bvg I †eZb‡¯‹j cwieZ©b Ki‡Z n‡j ms¯nvcb gš¿Yvjq I A_© wefv‡Mi m¤§wZ Mªnb 
Ki‡Z n‡e; 
(M) †Kvb c` GK bvMv‡o 02(`yB ) eQi k~b¨ _vK‡j ms¯nvcb gš¿Yvjq I A_© wefv‡Mi 
Aby‡gv`b Qvov msi¶Y Kiv hv‡e bv; 
(N)cªkvmwbK gš¿Yvjq KZ©„K RvwiK…Z c` msi¶‡Yi wR,I Gi Kwc, ms¯nvcb gš¿Yvjq 
I A_©  wefv‡M †cªiY Ki‡Z n‡e; 
(O) Dbœqb cªK‡íi c` ivR¯̂ ev‡R‡U ¯nvbvš—‡ii mgq †Kv‡bv kZ© Av‡ivwcZ n‡q _vK‡j 
cªkvmwbK gš¿Yvjq‡K Zv cvjb Ki‡Z n‡e| 

(2)GB bxwZgvjv ev —̄evq‡bi c~‡e© A¯nvqxfv‡e m„RbK…Z c`mg~‡ni g‡a¨ †h mKj c‡`i †gqv` 
3(wZb) eQi c~Y© nqwb, †m mKj c` cªkvmwbK gš¿Yvjq (1) DcAby‡”Q‡` ewY©Z kZ© 
AbymiYc~e©K wZb eQi ch©š— eQiwfwËK msi¶Y Ki‡Z cvi‡e| 
(3) GB bxwZgvjv ev¯Zevq‡bi ci †Kvb Kvi‡Y A¯nvqxfv‡e m„ó c` wZb eQ‡ii g‡a¨ ¯nvqx 
Kiv m¤¢e bv n‡j, ms¯nvcb gš¿Yvjq I A_© wefv‡Mi m¤§wZµ‡g cªkvmwbK gš¿Yvjq cieZ©x 
eQ‡ii Rb¨ D³ c`mgyn msi¶Y Ki‡Z cvi‡e| 
(4) Awa`ßi/cwi`ßi/¯evqËkvwmZ ms¯nvi b¨vq gš¿Yvjq/wefv‡Mi A¯nvqx c`I mswk−ó 
gš¿Yvj‡qi `vwq‡Z¡ wb‡qvwRZ gvbbxq gš¿xi m¤§wZ wb‡q msi¶b Kiv hv‡e| 

(†gt †gvm‡jn DwÏb) 
mwPeÓ  

 

On 24
th

 December 2008, the Ministry of Establishment issued 

another circular with the subject heading, Ò Dbœqb cªKí mgvwßi ci AZ¨vek¨Kxq 

c` ivR¯e ev‡R‡U ¯nvbvš—iÓ The contents of the  circular dated 24.12.2008 run 

as follows: 

                             Ò MYcªRvZš¿x evsjv‡`k miKvi 
                                            ms ’̄vcb gš¿Yvjq 
                                           m I e¨-1(4)AwakvLv| 

cwicÎ 
       bs-mg(mI e¨-4)-1c-1/2008-255 ZvwiLt 10†cŠl, 1415/24 wW‡m¤̂i,2008| 

welqt Dbœqb cªKí mgvwßi ci AZ¨vek¨Kxq c` ivR¯e ev‡R‡U ¯nvbvš—i| 
 

miKvi wm×vš— MªnY K‡i‡Q †h, Dbœqb cªK‡íi  gva¨‡g M„nxZ Kg©m~Px cªKí mgvwßi ci 

cwiPvjbvi Rb¨ ivR¯e ev‡R‡U c` m„Rb I ¯nvbvš—‡ii wel‡q wbg¥i“c weavb Abym„Z n‡et 

1| GLb †_‡K †h mKj Dbœqb cªKí Aby‡gvw`Z n‡e Zv‡Z cªKí PjvKvjxb c‡`i 

Pvwn`vi cvkvcvwk cªKí mgvwßi ci mswk−ó cªwZôv‡bi we`¨gvb c‡`i AwZwi³ †hme c` 

Acwinvh© e‡j MY¨ n‡e, †m mKj c‡`i Pvwn`vI GKB c×wZ‡Z ch©v‡jvPbv K‡i Dbœqb cªKí 

QK (DPP)- G Aš—f©~³ Ki‡Z n‡e AZtci (DPP)-‡Z Aš—f©~³ ivR¯eLv‡Z ¯nvbvš—i‡hvM¨ 

Acwinvh© c‡`i ‡¶‡Î wewa †gvZv‡eK ms¯nvcb gš¿Yvj‡qi m¤§wZ MªnY Ki‡Z n‡e| gwš¿cwil` 

wefv‡Mi 22-01-2003wL«t Zvwi‡Li gcwe/Ktwetkvt/gK-01/2003/28 bs cªÁvcb g~‡j MwVZ 

Dbœqb cªK‡íi c`/Rbej wba©viY msµvš— KwgwU cy•Lvbycy•L cix¶v-wbix¶v Kivi gva¨‡g cªKí 

PjvKvjxb I mgvwßi ci ivR¯̂ Lv‡Zi Acwinvh© Dfq cªKvi c‡`i †kªYx I msL¨v wba©vi‡Yi 

mycvwik cª̀ vb K‡i| 
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2| cªKí mgvwßi mv‡_ mv‡_ ivR¯^Lv‡Z ¯nvbvš—i‡hvM¨ Acwinvh© c` ¯̂qswµqfv‡e 

A¯nvqxwfwË‡Z ivR¯̂ ev‡R‡U ¯nvbvš—wiZ n‡e| mswk−ó cªkvmwbK gš¿Yvjq ms¯nvcb gš¿Yvjq 

I A_© wefvM‡K AewnZ †i‡L ivR¯̂ ev‡R‡U c` ¯nvbvš—‡ii Av‡`k/cªÁvcb Rvix Ki‡e| 

G‡¶‡Î ms¯nvcb I A_© gš¿Yvj‡qi cybivq m¤§wZ Mªn‡Yi cª‡qvRb n‡e bv|  

3| cªK‡íi gva¨‡g M„nxZ †Kv‡bv Kg©m~Px Øviv Dc‡Rjv, †Rjv I wefvMxq ch©v‡q †Kvb 

`ßi, _vbv I Z`š— †K› ª̀ ¯nvcb Ges c` m„Rb Kiv n‡j †m †¶‡Î  cªkvmwbK Dbœqb msµvš— 

mwPe KwgwUi mycvwik I wbKvi Gi c~e© Aby‡gv`b MªnY Ki‡Z n‡e| 

4| Dbœqb cªKí mgvwßi ci ivR¯̂Lv‡Z ¯nvbvš—wiZ c‡` wb‡qvM wewa I we`¨gvb wewa-

weavb AbymiY K‡i Rbej wb‡qvM Ki‡Z n‡e| Z‡e cªKí mgvwßi c~‡e© wb‡qvM cªwµqv ïi“ Kiv 

†h‡Z cv‡i| GQvovI cªPwjZ wewa-weavb I c×wZ AbymiY K‡i ivR¯̂Lv‡Z ¯nvbvš—wiZ c`¸‡jv 

msi¶Y I ¯nvqxKi‡Yi e¨e¯nv MªnY Ki‡Z n‡e| ¯nvqxKiY cªwµqv m¤úbœ nIqvi ci miKvwi 

Av‡`kmg~‡ni Kwcmn wUI GÛB ms‡kva‡bi cª̄ Zve ms¯nvcb gš¿Yvj‡q †cªiY Ki‡Z n‡e| 

5| Dbœqb cªKí ev —̄evq‡bi Rb¨ Rbej wb‡qv‡Mi †¶‡Î A_© gš¿Yvj‡q A_© wefvM KZ©„K 

22-05-2008 wLªt Zvwi‡Li Ag/Awe/ev-12/wewea-65/07(Ask) /1040 bs m¥vi‡K RvixK…Z 

cwicÎ AbymiY Ki‡Z n‡e| 

6| G cwicÎ Rb¯̂v‡_© Rvix Kiv n‡jv Ges Zv 01 Rvbyqvix, 2009 wLªt n‡Z Kvh©Ki 

n‡e| 

(†gvt †gvm‡jn DwÏb) 
mwPeÓ 

On 15.04.2010, the Ministry of Establishment issued another circular 

regarding transfer of the officers and employees of the completed 

development project in revenue budget with the subject heading, “Dbœqb cªKí 

mgvwßi ci AZ¨vek¨Kxq /Acwinvh© c` ivR¯̂ ev‡R‡U ¯nvbvš—i|”  The contents of the 

said circular run as follows: 

                            Ò MYcªRvZš¿x evsjv‡`k miKvi 
                                            ms ’̄vcb gš¿Yvjq 
                                             m I e¨ kvLv-1 

cwicÎ 
       bs-05.161.015.00.00.007.2009-78(K)     ZvwiLt 02 ‰ekvL 1417 
           15 Gwcªj 2010 
 

welqt Dbœqb cªKí mgvwßi ci AZ¨vek¨Kxq/Acwinvh© c` ivR¯e ev‡R‡U ¯nvbvš—i| 
            

ms ’̄vcb gš¿Yvj‡qi 24-12-2008 Zvwi‡Li ¯gviK bs mg(mI e¨-4)-1c-1/2008-
255 g~‡j RvixK…Z cwic‡Î D‡j−L Kiv n‡qwQj †h, 01 Rvbyqvix 2009 n‡Z †h mKj 
Dbœqb cªKí mswk−ó KZ©„c¶ KZ©„K Aby‡gvw`Z n‡e Zv‡Z cªKí PjvKvjxb cª‡qvRbxq 
c‡`i cvkvcvwk cªKí mgvwßi ci mswk−ó cªwZôv‡bi we`¨gvb c‡`i AwZwi³ †h me c` 
Acwinvh© e‡j MY¨ n‡e, †m mKj c‡`i Pvwn`vI GKB c×wZ‡Z ch©v‡jvPbv K‡i Dbœqb 
cªKí QK (DPP)-G Aš—f©~³ Ki‡Z n‡e| AZtci DPP -†Z D³i“‡c Aš—f©~³ 
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AZ¨vek¨Kxq/Acwinvh©  c`mg~n ivR¯̂Lv‡Z ¯nvbvš—‡ii †¶‡Î wewa †gvZv‡eK ms¯nvcb 
gš¿Yvj‡qi m¤§wZ MªnY Ki‡Z n‡e| 
2| wKš‘ D³ cwicÎwU Rvixi ci Dbœqb cªKí cªYqb I Aby‡gv`‡bi †¶‡Î cwicÎwUi 
wewa-weavb h_vh_fv‡e Abym„Z bv nIqvq D³ cwic‡Îi wb‡`©kbvg‡Z ivR¯̂Lv‡Z 
¯nvbvš—i‡hvM¨  Acwinvh©   c‡`i   Pvwn`v DPP -†Z Aš—f~©³ K‡i   ivR¯̂Lv‡Z   
¯nvbvš—i‡hvM¨ Acwinvh© c`mg~n ivR¯̂Lv‡Z ¯nvbvš—‡ii wbwgË †Kvb cª̄ Zve A`¨vewa 
ms¯nvcb gš¿Yvj‡q cvIqv hvqwb| Dbœqb cªK‡íi †gqv` †k‡l AZ¨vek¨Kxq/Acwinvh© 
c`mg~n h_vmg‡q Ges h_vh_ Dcv‡q DPP -†Z Aš—f©~³ bv Kiv n‡j Acwinvh© c`mg~n 
ivR¯̂Lv‡Z ¯nvbvš—‡ii †¶‡Î fwel¨‡Z RwUjZv m„wó n‡Z cv‡i| 
3| Dc‡iv³ Ae¯nvq cwi‡cªw¶‡Z miKvi KZ©„K wm×vš— MªnY Kiv n‡q‡Q †h, fwel¨r 
RwUjZv cwinv‡ii j‡¶¨ ms¯nvcb gš¿Yvj‡qi 24-12-2008 Zvwi‡Li 255 bs 
¯gvi‡K RvixK…Z cwic‡Îi wb‡ ©̀kbv¸‡jv AvMvgx 01 RyjvB 2010 n‡Z eva¨Zvg~jKfv‡e 
AbymiY Ki‡Z n‡e| 
4|gwš¿cwil` wefv‡Mi 22-01-2003 Zvwi‡Li ¯gviK bs gcwe/Ktwetkvt/gK-
01/2000/28 Gi Av‡jv‡K MwVZ Dbœqb cªK‡íi c`/Rbej wba©viY msµvš— KwgwU 
miKv‡ii D³i“c wb‡`©kbv ev —̄evqb wbwðZ Ki‡e| 
5|A_©wefvM I cwiKíbv wefvM fwel¨‡Z M„nxZ Dbœqb cªK‡íi AZ¨vek¨Kxq/Acwinvh© 
c`mg~n DPP-†Z Aš—f©~w³i wel‡q AvMvgx 1 RyjvB 2010 n‡Z eva¨Zvg~jKfv‡e 
Abymi‡Yi †¶‡Zi cª‡qvRbxq c`‡¶c MªnY Ki‡e|Ó 
 

Except the aforesaid Government memorandum,  circulars or orders, 

we do not find any specific statutory provision to transfer/absorb the 

officers or employees of the development project to revenue set up. 

However, in the circular dated 24.08.2008 it has been specifically 

mentioned that after completion of the development project, appointment 

should be given in the transferred revenue set up following the related 

service Rules. As the Government has got a right to issue executive 

instructions in the spheres which are not covered by the Rules, any 

administrative instructions issued are supposed to be followed. It is to be 

remembered that the executive power could be exercised only to fill up the 

gaps but the instructions cannot and should not supplant the law, but only 

supplement the law. No express power was conferred and in fact cannot be 

conferred to relax the rules of recruitment. Broadly speaking, those 

administrative orders, circulars or instructions do not have any statutory 

force and those do not give rise to any legal right in favour of the party 
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aggrieved and cannot be enforced in a court of law against the 

Government.  

   On 2
nd

 May, 1995, the Government framed a ÒBidhimalaÓ in the 

name of, “Dbœqb cªKí nB‡Z ivR¯̂ ev‡R‡U ’̄vbvš—wiZ c‡`i c`avix‡`i wbqwgZKiY I 

†R¨ôZvwba©viY wewagvjv, 1995”. In the said Rule ÒDbœqb cªKíÓ has been defined in 

Rule 2(Ka) as under: 

Ò2(K) ÔDbœqb cªKíÕ A_© Dbœqb ev‡RU ev LvZfz³ †h mKj cªKí 1983 m‡bi †g gv‡mi 13 

ZvwiL ev ZrcieZ©xKv‡j ivR¯^ ev‡R‡U ¯nvbvš—wiZ nBqv‡Q ev nB‡e H mKj Dbœqb cªKí; Ó  

In Rules 2(Ga) the employees of the project has been defined as 

under: 

Ò 2(M) ÔcªK‡íi Kg©PvixÕ A_© 1972 m‡bi Gwcªj gv‡mi 9 ZvwiL nB‡Z GB wewagvjv Rvixi 

ZvwiL ch©š— (Dfq ZvwiL Aš—f~©³) mgqmxgvi g‡a¨ Dbœqb cªK‡íi †Kvb c‡` wbhy³ Ges 1983 

m‡bi †g gv‡mi 13 ZvwiL ev ZrcieZ©xKv‡j ivR¯̂ ev‡R‡U ¯nvbvš—wiZ †Kvb c‡` mvgwqKfv‡e 

c`¯n Kg©KZ©v ev Kg©Pvix;Ó 

 On 20
th
 June, 2005, the Government framed another identical Rule in 

the name of “Dbœqb cªKí nB‡Z ivR¯̂ ev‡R‡U ’̄vbvš—wiZ c‡`i c`avix‡`i wbqwgZKiY I 

†R¨ôZvwba©viY wewagvjv, 2005”. In the said Rule, the word, ÒDbœqb cªKíÓ has been 

defined as under: 

2(K) ÒDbœqb cªKíÓ A_© 9 Gwcªj, 1972 Bs nB‡Z 30 Ryb, 1997Bs ZvwiL ch©š— mg‡qi g‡a¨ 

ïi“ nIqv miKvi Aby‡gvw`Z, Dbœqb ev‡RUfz³ cªKímg~n, Definition of development 

project in Rule 1995 and Rule 2005 are quite different. 

The words ÒDbœqb cªK‡íi Kg©KZ©v I  Kg©PvixÓ in wewagvjv, 2005 has been defined 

as under: 

  Ò2(M) ÒDbœqb cªK‡íi Kg©KZ©v I Kg©PvixÓ A_© 1972 m‡bi Gwcªj gv‡mi 9 ZvwiL nB‡Z 

30†k Ryb, 1997 Bs Zvwi‡Li g‡a¨ ïi“ nIqv Dbœqb cªK‡íi †Kvb c‡` †¯‹jwfwË‡Z wbhy³ 
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Kg©Pvix Ges 1983 m‡bi †g gv‡mi 13 ZvwiL ev ZrcieZ©xKv‡j ivR¯̂ ev‡R‡Ui †Kvb c‡` 

mvgwqKfv‡e c`¯n Kg©KZ©v ev Kg©Pvix; Ó 

 The word ÒwbqwgZKiYÓ has been defined as under: 

2(P)ÒwbqwgZKiYÓ A_© ivR¯̂ ev‡R‡Ui c‡` mvgwqKfv‡e c`¯n †Kvb Kg©KZ©v Kg©Pvix‡K 

wb‡qvMKvix KZ©„c¶ KZ©„K wbqwgZKiY; 

Rule 3 of the said Rules provides non-obstante clause. The contents 

of which run as follows: 

 Ò 3| wewagvjvi cªvavb¨ - AvcvZZt ejer Ab¨ †Kvb wewagvjv, Av‡`k ev wb‡`©‡k hvnv wKQyB 

_vKzK bv †Kb, Dbœqb cªK‡íi Kg©KZ©v I Kg©Pvix‡`i †¶‡Î  GB wewagvjvi weavbvejx Kvh©Ki 

nB‡e| Ó 

 Rule 4 of the said Rules provides the process of regularization of the 

officers  and employees in the revenue budget from development project. 

Ò4| ivR¯̂ ev‡R‡U wbqwgZKiY c×wZt-(1) Dbœqb cªK‡íi †Kvb Kg©KZ©v I Kg©Pvix‡K 

wbg¥ewY©Z k‡Z© wbqwgZKiY Kiv hvB‡e, h_vt- 

(K) ivR¯̂ ev‡R‡Ui †Kvb c‡` mvgwqKfv‡e c`¯n †Kvb Kg©KZ©v I Kg©Pvixi mswk−ó 

cªK‡í wb‡qvM miKv‡ii cªPwjZ wb‡qvMwewa ev wb‡qvM c×wZ ev mswk−ó cªK‡íi Rb¨ 

miKvi KZ©„K Aby‡gvw`Z wb‡qvMwewa Abymi‡Y nB‡Z nB‡e;Ges 

(L)D³ Kg©KZ©v ev Kg©Pvixi ivR¯̂ ev‡R‡Ui c‡` wbqwgZKi‡Yi c~‡e©i PvKzixi 

avivevwnKZv _vwK‡Z nB‡e; Ges 

(M) D³ Kg©KZ©v ev Kg©Pvixi ivR¯̂ ev‡R‡Ui c‡` wbqwgZKi‡Yi c~‡e©i PvKzix         

m‡š—vlRbK nB‡Z nB‡e| 

(2) ivR¯̂ ev‡R‡Ui c‡` mvgwqKfv‡e c` ’̄ †Kvb Kg©KZ©v ev Kg©Pvix Aemi           

cª̄ —ywZKvjxb QywU †fvMiZ _vwK‡j A_ev Aemi Mªn‡Yi eqm DËxY© nB‡j A_ev g„Zz̈ eiY Kwi‡j 

Zvnv‡K f~Zv‡c¶fv‡e †¶ÎgZ, Aemi cª̄ —‘wZKvjxb QywU ev eqm DËxY© ev g„Zz̈ ei‡Yi Zvwi‡Li 

c~e© Zvwi‡L Kvh©KvwiZv cª̀ vb Kwiqv wbqwgZ Kiv hvB‡e| 



 19

Z‡e kZ© _v‡K ‡h, GBi“c †¶‡Î mswk−ó e¨w³ QywU‡Z hvBevi ev eqm  DËxY© nBevi ev 

g„Zz̈ ei‡Yi c~‡e©i PvKzix m‡š—vlRbK nB‡Z nB‡e| 

(3) Kg©Kwgk‡bi AvIZvf~³ †Kvb c‡` Kwgk‡bi mycvwikµ‡g Ges Kwgk‡bi AvIZv 

ewnf~©³ †Kvb c‡` wefvMxq c‡`vbœwZ ev evQvB KwgwUi mycvwikµ‡g wbqwgZ Kwi‡Z nB‡e|Ó 

 On the same day, that is, on 20.06.2005 another Rule was framed in 

the name of, “mgvß Dbœqb cªKí nB‡Z ivR¯̂ ev‡R‡Ui c‡` wb‡qv‡Mi †¶‡Î eqm 

wkw_jKiY wewagvjv, 2005” 

 In the said Rule, the word ÒDbœqb cªKíÓ has been defined as under: 

   Ò2(K) ÒDbœqb cªKíÓ A_© 1 RyjvB , 1997Bs ZvwiL nB‡Z ïi“ nIqv Dbœqb 

ev‡RUfz³ miKvi KZ©„K Aby‡gvw`Z mgvß cªKímg~n;Ó 

 The word ÒDbœqb cªK‡íi Kg©KZ©v I Kg©PvixÓ has been defined as under:  

2(L)ÒDbœqb cªK‡íi Kg©KZ©v I Kg©PvixÓ A_© Dbœqb cªK‡íi †Kvb c‡` wb‡qvMcªvß nBqv D³ 

cªK‡íi mgvwßi ZvwiL ch©š— mvKzj¨ †eZ‡b PvKzixiZ wQ‡jb GBi“c Kg©KZ©v ev Kg©Pvix;Ó 

 Rule 3 provides the non-obstante clause which is as under: 

Ò3| wewagvjvi cªvavb¨t- AvcvZZt ejer Ab¨ †Kvb wewagvjv, Av‡`k ev wb‡`©k hvnv wKQyB 

_vKzK bv †Kb, GB wewagvjvi weavbejx cªvavb¨ cvB‡e|Ó 

Rule 4 provides the provision of Òeqm wkw_jKiY c×wZ|Ó which runs as 

follows: 

Ò4| eqm wkw_jKiY c×wZt- (1) ‡h †¶‡Î ivR¯̂ ev‡R‡Ui †Kvb k~b¨ c‡` Db¥y³ 

cªwZ‡hvwMZvi gva¨‡g mivmwi wb‡qv‡Mi Rb¨ mswk−ó c‡`i wb‡qvM wewa I c×wZ Abyhvqx KZ©„c¶ 

ev †¶ÎgZ, Kwgkb KZ©„K weÁwß cªPvi Kwiqv `iLv¯Z Avnevb Kiv nq †mB‡¶‡Î D³ wewa ev 

c×wZ‡Z cªv_©xi eqtmxgvi wel‡q  hvvnv wKQyB _vKzK bv †Kb, ewnivMZ cªv_©x‡`i mwnZ Dbœqb 

cªK‡íi Kg©KZ©v I Kg©PvixM‡Yi I `iLv —̄ `vwLj Kwievi AwaKvi _vwK‡e| 

(2)Dc-wewa(1) Gi Aaxb ivR¯̂ ev‡R‡Ui †Kvb c‡` wb‡qvM jv‡fi Rb¨ cªv_x© nBevi 

†¶‡Î Dbœqb cªK‡íi Kg©KZ©v I Kg©PvixM‡Yi eqmmxgv wkw_j Kiv nBqv‡Q ewjqv MY¨ nB‡e| 
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(3) GB wewai Aaxb cª̀ Ë eqtmxgv wkw_‡ji my‡hvM MªnY Kwiqv PvKzixcªvß nB‡j 

†mB‡¶‡Î mswk−ó Kg©KZ©v ev Kg©Pvixi wb‡qvM bewb‡qvM ewjqv MY¨ nB‡e|Ó 

 It is clear from those “Bidhimalas” dated 02.05.1995 and 20.06.2005 

that before regularization of the service of the officers and employees 

absorbed in the revenue budget from development project, the provisions 

of regularization as provided in those Bidhimalas, whichever is applicable, 

should be followed.  

The question arises for consideration is as to whether the writ 

petitioner-respondents could lay a valid claim of absorption and, thereafter, 

regularization of their services in the revenue set up.  

Creation and sanction of post is a prerogative of the executive or 

legislative authority and the Court cannot arrogate to itself this purely 

executive or legislative function. The creation and abolition of post, 

formation and criteria structure/re-structure of cadre, prescribing the source 

and mode of recruitment and qualification and criteria of selection, etc. are 

matters which fall within the exclusive domain of the employer. Although 

the decision of the employer to create or abolish post or cadre or to 

prescribe the source or mode of recruitment and lying down the 

qualification etc. is not immune from judicial review.  The Court  ought to 

be always extremely cautious and circumspect in tinkering with the 

exercise of discretion by the employer. The power of judicial review can be 

exercised in such matter only if it is shown that the action of the employer 

is contrary to any constitutional or statutory provision or is patently 

arbitrary or malafide.  

When a person enters into a temporary employment or gets 

engagement on a contractual basis or as casual employees and the 
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engagement is not based on a proper selection as recognized by the relevant 

rules and procedures, he is well aware of the consequence of the 

appointment being temporary, casual or contractual in nature.  It is 

recognized that no Government order, notification or circular can overide 

the statutory rules framed under the authority of law. During the course of 

argument various orders of the Courts both interim and final were brought 

to our notice. The purport of these orders more or less was the issue of 

direction for continuation or absorption/regularization/confirmation 

without referring to the legal position. It is settled provision of law that all 

appointment shall be made  in accordance with the recruitment Rules.  

From the judgment it appears to us that the High Court Division failed to 

differentiate between absorption and regularization. It is necessary to keep 

in mind that there is distinction between absorption, regularization and 

confirmation of service in the service jurisprudence. The Government is 

bound to follow the law and have the selection of the candidates made as 

per recruitment Rules and the appointment shall be made accordingly. The 

Government is also controlled by the economic consideration. The viability 

of the department or the instrumentality of the Project is also of equal 

concern for the Government. The Government works out the scheme taking 

into consideration the financial implication and economic aspect of the 

matter. The Court ought not to impose a financial burden on the 

Government by making such type of direction. The Government is the 

better judge of the interests of the general public for whose service is 

necessary for its set up.  

The High Court Division in some cases directed the Government or 

its instrumentalities to absorb/regularise the writ petitioners even though no 
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vacancies were available for them. Such directions, in fact, amount to 

directions for creating vacancies and to give new appointment ignoring the 

Public Service Commission and also ignoring the Rules framed for the 

appointment of Gazetted Officers or Non-Gazzetted Officers, whichever is 

applicable. It would not be unusual to term such type of appointment, as 

“back door appointment” bypassing the Public Service Commission and 

ignoring the law. The appointment to the public posts should ordinarily be 

made by regular recruitment through the prescribed agency following 

legally approved method consistent with the requirements of law. 

In the case of State of Karnataka Vs. Umadevi , reported in (2006) 4 

SCC page 1 the Constitution Bench of the Supreme Court of India 

considered such question and observed that a class of employment which 

can only be called “litigious employment” has risen like a phoenix 

seriously impairing the constitutional scheme. It was further observed that 

the Court has also on occasions issued directions which could not be said to 

be consistent with the constitutional scheme of public employment. Such 

directions are issued presumbly on the basis of equitable considerations or 

individualisation of justice. The question arises, equity to whom? Equity 

for the handful of people who have approached the Court with a claim, or 

equity for the teeming millions of the country seeking employment and 

seeking a fair opportunity for competing for employment? When one side 

of the coin is considered, the other side of the coin has also to be 

considered and the way open to any Court of law or justice, is to adhere to 

the law as laid down by the Constitution and not make directions, which at 

times, even if they do not run counter to the constitutional scheme, 

certainly tend to water down the constitutional requirements. The power of 
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a State as an employer is more limited than that of a private employer 

inasmuch as it is subject to constitutional limitations and cannot be 

exercised arbitrarily. 

 It was further observed: 

“With respect, why should the State be allowed to 

depart from the normal rule and indulge in temporary 

employment in permanent posts? This Court, in our view, is 

bound to insist on the State making regular and proper 

recruitments and is bound not to encourage or shut its eyes to 

the persistent transgression of the rules of regular recruitment. 

The direction to make permanent-the distinction between 

regularisation and making permanent, was not emphasized 

here-can only encourage the State, the model employer, to 

flout its own rules and would confer undue benefits on a few 

at the cost of many waiting to compete.” 

 We shall now advert to the question whether the respondents can 

invoke the doctrine of  promissory estoppel or legitimate expectation for 

supporting their claim. This part of the respondents’ claim is founded in the 

assertion made in the Development Project Proposal (PP) wherein it has 

been mentioned: 

13.After completion, whether the 

project needs to be transferred to 

the revenue budget. 

         Yes 

After completion of the project with 

assets and manpower should be 

transferred to revenue budget. 
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Mr. Mahmud in his submission mostly relied upon such specific 

assertion in the PP and submitted that in view of such specific assertion the 

respondents legitimately expected that their service would be transferred to 

the revenue budget. He added that, in fact, it was the written promise of the 

appointing authority and the same was duly approved by the Government. 

The word “should” has been used in the P.P.  So, it cannot be treated 

as promise as the word “shall” has not been used in the P.P. Moreover,  

P.P. is an internal document of a Project. The terms and conditions  of the 

appointment of the writ petitioners shall be governmed by their respective 

advertisement for appointment in the Project, their appointment letters and 

respective contract. The question is, whether the rule of promissory 

estoppel or doctrine of legitimate expectation could be invoked in the 

particular facts  and circumstances of the matter. 

The basic principle is that the plea of estoppel cannot be raised to 

defeat the provisions of statute. The rule of promissory estoppel cannot be 

invoked for the enforcement of a promise which is contrary to law or 

outside the authority of the persons making  the promise.  Such principle 

cannot be used or invoked to compel the Government or public authority to 

act contrary   to law  or against a statute. There is no estoppel against law 

and at any rate the abstention of the Government in absorving the writ 

petitioners in the revenue budget does not attract the law of estoppel. The 

Court will refuse to invoke the principles of promissory estoppel/equitable 

estoppel since there are specific laws providing the procedures of 

appointment in the posts  for which  the writ petitioners were seeking 

absorption.  Such doctrine  cannot be allowed to operate so as to override 

the clear words of statute.  
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Mr. Mahmud submits that the writ petitioners legitimately expected 

that their service would have been absorbed in view of the expressed 

assurance.  

 “Legitimate expectations” are those expectations which travel 

beyond enforceable legal rights provided they have some reasonable basis.  

In Halsbury's laws of England (Fourth Edition), the doctrine of legitimate 

expectation has been described in the following words :  

"A person may have a legitimate expectation of being treated in a certain 

way by an administrative authority even though he has no legal right in 

private law to receive such treatment. The expectation may arise either 

from a representation or promise made by the authority, including an 

implied representation, or from consistent past practice."  

In Union of India and others vs. Hindustan Development 

Corporation and others reported in (1993)4SCC 433 Supreme Court of 

India considered the doctrine of legitimate expectation and held :  

"For legal purposes, the expectation cannot be the same as anticipation. It 

is different from a wish, a desire or a hope nor can it amount to a claim or 

demand on the ground of a right. However earnest and sincere a wish, a 

desire or a hope may be and however confidently one may look to them to 

be fulfilled, they by themselves cannot amount to an assertable expectation 

and a mere disappointment does not attract legal consequences. A pious 

hope even leading to a moral obligation cannot amount to a legitimate 

expectation. The legitimacy of an expectation can be inferred only if it is 

founded on the sanction of law or custom or an established procedure 

followed in regular and natural sequence. Again it is distinguishable from a 

genuine expectation. Such expectation should be justifiably legitimate and 

protectable. Every such  legitimate expectation does not by itself fructify 

into a right and therefore it does not amount to a right in the conventional 

sense."  
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In Punjab Communications Ltd. vs. Union of India reported in 

(1994) 4SCC 727 the Indian Supreme Court observed as under :  

"The principle of `legitimate expectation' is still at a stage of evolution. The 

principle is at the root of the rule of law and requires regularity, 

predictability and certainty in the Government's dealings with the public. 

The procedural part of it relates to a representation that a hearing or other 

appropriate procedure will be afforded before the decision is made. ...  

However, the more important aspect is whether the decision-maker can 

sustain the change in policy by resort to Wednesbury principles of 

rationality or whether the court can go into the question whether the 

decision-maker has properly balanced the legitimate expectation as against 

the need for a change. ... In sum, this means that the judgment whether 

public interest overrides the substantive legitimate expectation of 

individuals will be for the decision-maker who has made the change in the 

policy. The choice of the policy is for the decision-maker and not for the 

court. The legitimate substantive expectation merely permits the court to 

find out if the change in policy which is the cause for defeating the 

legitimate expectation is irrational or perverse or one which no reasonable 

person could have made."  

In Dr. Chanchal Goyal (Mrs.) vs. State of Rajasthan [2003 (3) SCC 

485], the appellants claim for absorption in the regular cadre/regularization 

of service was rejected by the High Court. While approving the orders the 

Supreme Court of India observed :  

“On the facts of the case delineated above, the principle of legitimate 

expectation has no application. It has not been shown as to how any 

act was done by the authorities which created an impression that the 

conditions attached in the original appointment order were waived. 

Mere continuance does not imply such waiver. No legitimate 

expectation can be founded on such unfounded impressions. It was 

not even indicated as to who, if any, and with what authority created 

such impression. No waiver which would be against requisite 

compliances can be countenanced. Whether an expectation exists is, 
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self-evidently, a question of fact. Clear statutory words override any 

expectation, however founded."  

In State of Karnataka vs. Umadevi (supra), the Constitution Bench 

referred to the claim of the employees based on the doctrine of legitimate 

expectation and observed as under :  

"The doctrine can be invoked if the decisions of the administrative 

authority affect the person by depriving him of some benefit or 

advantage which either (i) he had in the past been permitted by the 

decision-maker to enjoy and which he can legitimately expect to be 

permitted to continue to do until there have been communicated to 

him some rational grounds for withdrawing it on which he has been 

given an opportunity to comment; or (ii) he has received assurance 

from the decision-maker that they will not be withdrawn without 

giving him first an opportunity of advancing reasons for contending 

that they should not be withdrawn."  

In Ram Pravesh Singh vs. State of Bihar [2006 (8) SCC 381], a two-

Judges Bench considered the question whether the employees of Futwah 

Phulwarisharif Gramya Vidyut Sahakari Samiti Ltd., which was a 

cooperative society, could claim absorption in the services of Bihar State 

Electricity Board by invoking the doctrine of legitimate expectation. The 

facts of that case show that the society was brought into existence by the 

State Government, the Electricity Board and the Rural Electrification 

Corporation for effective implementation of Rural Electrification Scheme 

meant for better distribution of electricity to rural areas, but the license of 

the society was revoked in the year 1995 and the Board refused to absorb 

the employees of the society. The Single Judge and Division Bench of the 

High Court declined to interfere with the decision of the Board. Supreme 

Court of India dismissed the appeal of the employees and observed :  

"What is legitimate expectation? Obviously, it is not a legal right. It 

is an expectation of a benefit, relief or remedy, that may ordinarily 

flow from a promise or established practice. The term "established 

practice" refers to a regular, consistent, predictable and certain 
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conduct, process or activity of the decision-making authority. The 

expectation should be legitimate, that is, reasonable, logical and 

valid. Any expectation which is based on sporadic or casual or 

random acts, or which is unreasonable, illogical or invalid cannot be 

a legitimate expectation. Not being a right, it is not enforceable as 

such. It is a concept fashioned by the courts, for judicial review of 

administrative action. It is procedural in character based on the 

requirement of a higher degree of fairness in administrative action, 

as a consequence of the promise made, or practice established. In 

short, a person can be said to have a "legitimate expectation" of a 

particular treatment, if any representation or promise is made by an 

authority, either expressly or impliedly, or if the regular and 

consistent past practice of the authority gives room for such 

expectation in the normal course. As a ground for relief, the efficacy 

of the doctrine is rather weak as its slot is just above "fairness in 

action" but far below "promissory estoppel". It may only entitle an 

expectant: (a) to an opportunity to show cause before the expectation 

is dashed; or (b) to an explanation as to the cause for denial. In 

appropriate cases, the courts may grant a direction requiring the 

authority to follow the promised procedure or established practice. A 

legitimate expectation, even when made out, does not always entitle 

the expectant to a relief. Public interest, change in policy, conduct of 

the expectant or any other valid or bona fide reason given by the 

decision-maker, may be sufficient to negative the "legitimate 

expectation". The doctrine of legitimate expectation based on 

established practice (as contrasted from legitimate expectation based 

on a promise), can be invoked only by someone who has dealings or 

transactions or negotiations with an authority, on which such 

established practice has a bearing, or by someone who has a 

recognised legal relationship with the authority."  

 After noticing the judicial precedents on the subject, the Supreme Court of 

India held that employees of the erstwhile society cannot invoke the theory 

of legitimate expectation for compelling the Board to absorb them despite 

its precarious financial condition.  
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In the case of Union of India V. P.K. Choudhury reported in AIR 

2016 SC 966 it has been observed that legitimate expectation as a concept 

arises out of what may be described as a reasonable expectation of being 

treated in a certain way by an administrative authority even the person who 

has such as expectation; no right in law to receive the benefit expected by 

him. Any such expectation can arise from an express promise or a 

consistent course of practice or procedure which the person claiming the 

benefit may reasonbly expect to continue. Expectation may be derived 

from either- 

(1) an express promise or representation;  

[Attorney General of Hongkong Ng Yuen shiv (1983)2 Ac 

629] 

or 

(2) A representation  implied from established practice based 

upon the past actions or the settled conduct of the decision 

makers. 

[R.V. Secretary of State for Home Dept. (1987) 1WLR 

1482] 

 Before applying the principle the Courts have to be cautious. It 

depends on the facts and recognized general principles of administrative 

law applicable to such facts. A person who bases his claim on the doctrine 

of legitimate expectation, in the first instance, must satisfy that there is a 

foundation, that is, he has locus-standi to make such claim. Such claim has 

to be determined not according to the claimant’s perception but in the 

public interest. 
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The doctrine of legitimate expectation can neither preclude 

legislation nor invalidate a statute enacted by the competent legislature. 

The theory of legitimate expectation cannot defeat or invalidate a 

legislation which is otherwise valid and constitutional. Legitimate 

expectations must be consistent with statutory provisions. The doctrine can 

be invoked only if it is founded on the sanction of law. Clear statutory 

words override any expectation, however well-founded. 

 It is open to the Government to frame, reframe, change or rechange 

its policy. If the policy is changed by the Government and the Court do not 

find the action malafide or otherwise unreasonable, the doctrine of 

legitimate expectation does not make the decision vulnerable. The choice 

of policy is for the decision maker and not for the Court. While dealing 

with public policy in juxtaposition with the doctrine of legitimate 

expectation, the following observations of Lord Diplock in Hughes v. 

Department of Health & Security (1985) 2WLR 866 must always be kept 

in view by a Court of law: 

 “Administrative policy may change with changing circumstances, 

including changes in the political complexion of Governments. The liberty 

to make such changes is something that is inherent in our constitutional 

form of government.” 

 An expectation, fulfillment of which requires that a decision-maker 

should take an unlawful decision cannot be said to a legitimate expectation. 

This is based on the doctrine that can be no estoppel or legitimate 

expectation against a statute (Wade: Administrative Law, (2005)p.p 376. 

 In the instant case, the employment notification dated 20.03.2011 it 

was specifically stated, Ògrm¨ I cªvYxR m¤ú` gš¿Yvj‡qi AvIZvaxb cªvYxR m¤ú` 
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Awa`ß‡ii 22(evBk)wU wbe©vwPZ †Rjvq ¶z̀ ª, `y» I gyiMx Lvgvix‡`i mnvqK †mev`vb cªK‡íi 

Aax‡b wb‡b¥v³ c‡` m¤ú~Y© A¯nvqx wfwË‡Z cªKí PjvKvjxb mg‡qi Pzw³wfwËK mvKz‡j¨ †eZb 

Rbej wb‡qv‡Mi wbwg‡Ë cªK…Z evsjv‡`‡ki bvMwi‡Ki wbKU n‡Z `iLv¯Z Avnevb Kiv hv‡”Q|  

In the appointment letter it was categorically stated, 

K|  G wb‡qvM m¤ú~Y© A¯nvqx wfwËK cªKí PjvKvjxb mg‡qi Rb¨ cª‡hvR¨ nB‡e| 

L| †Kvbi“c KviY `k©v‡bv e¨wZwi‡K †h †Kvb mg‡q cªv_©xi wb‡qvM evwZj Kiv hv‡e| 

P| cªKí †gqv` †k‡l Pzw³cÎ PvKzix n‡Z Ae¨vnwZ cÎ  wn‡m‡e MY¨ n‡e|    Each of the 

appointees, thereafter, executed an agreement specifically stipulating that, 

ÒcªKí †gqv` †k‡l GB Pzw³cÎB Ae¨vnwZ cÎ wnmv‡e Mb¨ n‡e|Ó The conditions of 

service of officers and employees appointed to the temporary posts of 

project are to be regulated by the terms of the contract and appointment 

letter. 

We have already found that there is specific laws in the names of the 

Gazetted Officers (Department of Livestock Service) Recruitment Rules, 

1984, the Non-Gazetted Employees (Department of Livestock Service) 

Recruitment Rules, 1985 and the Bangladesh Civil Service, Recruitment 

Rules, 1981 for the purpose of appointment of the officers in the 

Department of Livestock Service of the Government. All those laws 

categorically provide that the Public Service Commission shall recommend 

the best candidates on holding legally approved rigorous selection process 

for appointment to be made by President of the Republic. The Public 

Service Commission is to ensure selection of best available persons for 

appointment to a post to avoid arbitrariness and nepotism in the matter of 

appointment. The PSC is constituted by persons of high ability, varied 

experience and of undisputed  integrity and further assisted by experts on 
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the subject. Whenever the Government is required to make an appointment 

to a high public office, it is required to consult the PSC. 

The instant project was launched under the Directorate of Livestock, 

Ministry of Fisheries and Livestock. Every appointment was given on 

contract basis and in the respective appointment letter it was categorically 

stated that after completion of the Project as per terms of the appointment 

letter and instrument of contract should be treated as the order of release. 

 In the judgment of the High Court Division, we have found that the 

writ respondents were directed to regularize/absorb the writ petitioners 

under the revenue budget with continuity of service and other benefits 

subject to availability of the same/equivalent posts provided that the writ 

petitioners have requisite qualifications. While drawing such conclusion, 

the High Court Division relied upon the case of Government of 

Bangladesh, represented by the Secretary, Ministry of Labour and 

Manpower and others Vs. Mohammad Anisur Rahman and others reported 

in 18 MLR(AD)page 372. 

 In the cited case this Division has observed, 

 “Having considered the project pro-forma and other 

materials-on-record, the High Court Division found that the 

Government made a clear promise and commitment to transfer 

or absorb the writ petitioners in revenue budget. The High 

Court Division took into consideration that the Executive 

Committee of the National Economic Council (ECNEC) at its 

meeting dated 31.12.2007 had taken decision to transfer all 

personnel of the development project to the revenue budget 

and accordingly, all concerned were directed to take necessary 
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steps to transfer all completed development project to the 

revenue set up. The High Court Division came to a finding 

that the conduct and the policy of the Government created 

legitimate expectation of the writ petitioners and such 

expectation has now become a vested and indefeasible right to 

be absorbed and regularized in the revenue budget. 

What is important to note here is that admittedly, the 

project started on 01.07.2001 and ended on 30.06.2009. Since 

the project started after 30.06.1997, the writ petitioners would 

not be automatically absorbed in the revenue budget. Though 

they have the legitimate expectation to be absorbed in the 

revenue budget such expectation can only be implemented 

subject to availability of the posts in the Bureau of Manpower 

Employment and Training (BMET).” 

 In the cited case it was further observed, 

 “In the light of the findings made before, we are 

inclined to dispose of the leave-petition with the following 

observations: 

(a) The leave petitioners are directed to absorb the 

writ petitioners-respondents under the revenue 

budget subject to availability of same/equivalent 

posts under the Bureau of Manpower 

Employment and Training provided that they 

have the requisite qualification. 

(b) In the event of non availability of adequate vacant 

posts to absorb the writ petitioners-respondents, 

the authority shall not make any recruitment in 

BMET in future until the writ petitioners are 



 34

absorbed provided that they have requisite 

qualification. 

(c) The writ petitioners-respondents are entitled to 

salaries and other benefits only for the period of 

rendition of their service.” 

 In the cited case it is not clear from the employment notification and 

other materials that whether the statutory provisions provided for selection 

process and appointment of the officers and employees  as well as 

Government circular with subject heading,  ÒDbœqb cªKí mgvwßi ci 

AZ¨vek¨Kxq c` evRvi  ev‡R‡U ¯nvbvš—iÓ   dated 24.12.2008 were complied 

with or not. 

  When a person enters a temporary employment or gets engagement 

as a contractual employee and such engagement is not based on legally 

approved selection process as recognized by the rules or procedure, he is 

aware of the consequences of the appointment being temporary or 

contractual in nature. Such a person cannot invoke the theory of legitimate 

expectation for being regularized in the post when an appointment to the 

post could be made only by following the legally approved procedure for 

selection provided in the Rules quoted earlier. Since the recommendation 

of Public Service Commission is statutory requirement, before 

regularization of service, such recommendation must be accorded. The plea 

of legitimate expectation of the employees can not be raised which is 

contrary to statutory  provisions. The legitimate expectation of an 

incumbent, if there be any,  would not override the statutory provision to 

the contrary even if he continued in a temporary service by several orders 

of extension. The instant direction was given mainly on the ground of 

legitimate expectation of the writ petitioners inasmuch as we have already 
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observed that the doctrine of legitimate expectation cannot override the 

statutory provision. Such doctrine would not have application where the 

legislature has enacted a statute.  The theory cannot  be pressed into service 

if its invocation would defeat or invalidate a  legislation  enacted by the 

legislature. It is not understandable as to how the service of the officers are 

to be regularized without recommendation of the Public Service 

Commission ignoring specific statutory provisions. That is, the High Court 

Division directed to regularize the service of the writ petitioners of this writ 

petition totally ignoring specific provisions provided in the statute as well 

as the circular dated 24.12.2008. The constitutional scheme which our 

country has adopted does not contemplete any back door appointment.  

We have gone through the “Bidhimalas”, 1995 and 2005. Both the 

“Bidhimalas” were promulgated by the President of the Republic pursuant 

to the power conferred under article 133 of the Constitution in consultation 

with the Public Service Commission as per provision of article 140(2) of 

the Constitution. In wewagvjv, 2005 a non-obstante clause has been provided 

in Rule-3 stating that- Ò3| wewagvjv cªvavb¨- AvcvZZt ejer Ab¨ †Kvb wewagvjv, Av‡`k 

ev wb‡ ©̀‡k hvnv wKQyB _vKzK bv †Kb Dbœqb cªK‡íi Kg©KZ©v I Kg©Pvix‡`i †¶‡Î G wewagvjvi 

weavbejx Kvh©Kix nB‡e|Ó In wewagvjv, 2005 ÔDbœqb cªKíÕ has been defined as, 

ÒDbœqb cªKíÓ A_© 9 Gwcªj, 1972 Bs nB‡Z 30†k Ryb, 1997Bs ZvwiL ch©š— mg‡qi g‡a¨ ïi“ 

nIqv miKvi Aby‡gvw`Z, Dbœqb ev‡RU cªKí mg~n| That is, by this definition 

development project has been used for limited purpose in respect of those 

Projects which were started on and from 09.04.1972 and ended on 

30.06.1997. On perusal of the  wewagvjv, 2005 it appears that by that 

“Bidhimala”, “Bidhimala” 1995 has not repealed expressly  but overriding 

effect has been given using the aforesaid non-obstante clause. Maxwell on 
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the interpretation of statues (Twelfth Edition) observed that a later statute 

may repeal an earlier one either expressly or by implication. But repeal by 

implication is not favourable to the Courts. If, as with all modern statutes, 

the later contains a list of earlier enactments which it expressly repeals, an 

omission of a particular statute from the list will be a strong indication of 

an intention not to repeal that statute. If, therefore, earlier and later statutes 

can reasonably be construed in such a way that both can be given effect to, 

this must be done. And when the later Act is worded in purely affirmative 

language, without any sort of negative expression or implied, it becomes 

even less likely that it was intended to repeal the earlier law. In the case of 

Municipal Council V. T.J. Joseph reported in AIR 1962 SC 922 it was 

observed that the legislature while enacting a law is aware of the existing 

laws of the same subject and hence if the legislature does not make a 

provision repealing the earlier law it does not indicate an intention to repeal 

the existing law. The “Bidhimala” 1995 is still in force. 

 In wewagvjv, 1995 we have found that the “deveopment project” has 

been defined as under: 

 2(K)ÒDbœqb cªKíÓ A_© Dbœqb ev‡R‡U ev LvZfz³ †h mKj cªKí 1983 m‡bi ‡g 

gv‡mi 13 ZvwiL ev ZrcieZ©x Kv‡j ivR¯̂ ev‡R‡U ¯nvbvš—wiZ nBqv‡Q ev nB‡e H mKj Dbœqb 

cªKí|  In both the “Bidhimalas” identical procedure of regularization of the 

service of the officers and employees from development project to revnue 

budget have been provided. In 1995, “Bidhimala” the same has been 

provided in Rule 3 with the heading ÒwbqwgZKiY c×wZÓ and in Bidhi-4 of 

Bidhimala, 2005 with the heading ÒivR¯̂ ev‡R‡U wbqwgZKiY c×wZ|Ó  In 

both the Bidhimalas it has been provided that- 

ÒivR¯̂ ev‡R‡U †Kvb c‡` mvgwqK fv‡e c`¯n †Kvb Kg©KZ©v I Kg©Pvix mswk−ó cªK‡í wb‡qvM 

miKv‡ii cªPwjZ wb‡qvM wewa ev wb‡qvM c×wZ ev mswk−ó cªK‡íi Rb¨ miKvi KZ©„K Aby‡gvw`Z 

wb‡qvM wewa AbymiY nB‡Z nB‡e|Ó  
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For the purpose of regularization of the service in the revenue budget 

from development project other legal requirements which have been 

provided in the “Bidhiamala” should be followed. Those are : (a) ÒD³ 

Kg©KZ©v ev Kg©Pvixi ivR¯̂ ev‡R‡Ui c‡` wbqwgZKi‡Yi c~‡e©i PvKzixi avivevwnKZv _vwK‡Z 

nB‡e|Ó and (b) D³ Kg©KZ©v ev Kg©Pvixi ivR¯̂ ev‡R‡Ui c‡`   wbqwgZKi‡Yi  c~‡e©i 

PvKzix m‡š—vlRbK nB‡Z nB‡e| And another important precondition for 

regularization, which has been provided in both the “Bidhimalas” is: ÒKg© 

Kwgk‡bi AvIZvf~³ †Kvb c‡` Kwgk‡bi mycvwikµ‡g Ges Kwgk‡bi AvIZvewn©f~Z †Kvb c‡` 

wefvMxq c‡`vbœwZ ev evQvB KwgwUi mycvwikµ‡g wbqwgZ Kwi‡Z nB‡e| Ó  That is, it is to 

be examined for regularising the service of an incumbent to revenue budget 

that he was appointed in the development project following the service 

Rules provided by the legislature; there must be continuity of service; 

service record in the development project must be satisfactory and the 

Public Service Commission must recommend in respect of the posts 

described in the schedule of the relevant law and, in other cases, must be 

recommended by departmental promotion committee or selection 

committee. Government cannot use its executive power to circumvent 

requirements of statutory rules. No body is entitled to flout the Rules.  

One thing is clear from the Rules that since the Rules provide the 

provisions of ÒwbqwgZKiY c×wZÓ Ò†R¨ôZv wba©viYÓ and ÒcªK‡íi PvKzixKvj 

MYbvÓ, of the employees who served in the project, it is apparent that the 

laws did not prohibit the provision of absorption and, thereafter, 

regularization of the officers and employees of the development project to 

revenue budget. It is entirely for the Government to take policy decision 

considering the facts, circumstances, viability and future necessity of the 

project subject matter whether or not to absorb the services of the project 
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employees in the revenue set up. However, policy decision once taken 

should apply equaly and uniformly. Simultaneously, it is to be remembered 

that absorption of project employees, who obtained employment by taking 

recourse to back door method, is violative of the constitutional scheme as 

the appointments have to be made on merits of the candidates. Finally, such 

absorption and thereafter, regularization must be processed and done 

following the Government instructions as well as the statutory provisions 

as mentioned earlier.  

It is to be remembered that before regularization in the revenue 

budget in respect of the posts scheduled to be recruited by the Public 

Service Commission, recommendation of the Public Service Commission 

must be accorded. Similarly, recommendation of departmental promotion 

committee or selection committee is to be accorded for the posts which are 

not to be recruited by the Public Service Commission. That is, if the service 

of the officers and employees is transferred/absorbed in the revenue budget 

upon due compliance with the circular issued under Memo No. bs-mg(mI e¨-

4)-1c-1/2008-255 ZvwiLt 10†cŠl, 1415/24 wW‡m¤̂i,2008 then the service of the 

officers and employees of those transferred project should be regularized 

following the provisions of the applicable “Bidhimala” as quoted earlier. 

However, Òmgvß Dbœqb cªKí nB‡Z ivR¯̂ ev‡R‡Ui c‡` wb‡qv‡Mi †¶‡Î eqm wkw_jKiY 

wewagvjv, 2005Ó provides special privilege of relaxation of age limit of 

employees of development budget for participation for getting employment 

in the posts of revenue budget. That is, the legislature, considering the 

experience and disadvantageous position of the officers and employees of 

the Development Project, has provided such special privilege to them since 

they have lost their valuable times while serving in the Projects.  
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Since the provisions of “Bidhimalas” are statutory provisions the 

authority concerned must comply with the provisions of the  ÒBidhimalasÓ 

as quoted earlier before regularization of absorbed officers and employees  

in the revenue set up. However, this Court, is bound to insist the 

Government making regular and proper recruitments and is bound not to 

encourage or shut its eyes to the persistent transgression of the rules of 

regular recruitment. No court can direct the Government or its 

instrumentalities to regularize the service of the officers and employees of 

the development project in the revenue budget in the cases where statutory 

requirements have not been fulfilled. Regularization cannot be claimed as a 

matter of right. It is statutory requirement that opportunity shall be given to 

eligible persons by public notification and recruitment should be according 

to the valid procedure and appointment should be of the qualified persons 

found fit for appointment to a post or an office under the Government. 

When the High Court Division is approached for relief by filing writ 

petition, necessarily the High Court Division has to ask itself whether the 

person before it had any legal right to be enforced or not. It can not be 

directed to devise a third mode of selection.  

 

Accordingly, it is observed that: 

1. The legitimate expectation would not override the statutory 

provision. The doctrine of legitimate expectation can not be 

invoked for creation of posts to facilitate absorption in the offices 

of the regular cadres/non cadres. Creation of permanent posts is a 

matter for the employer and the same is based on policy decision. 
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2. While transferring any development project and its manpower to 

revenue budget the provisions provided in the notifications, 

government orders and circulars quoted earlier must  be followed. 

However, it is to be remembered that executive power can be 

exercised only to fill in the gaps and the same cannot and should 

not supplant the law, but only supplement the law. 

3. Before regularization of service of the officers and employees of 

the development project in the revenue budget the provisions of 

applicable “Bidhimala” must be complied with. Without 

exhausting the applicable provisions of the “Bidhimala” as 

quoted above no one is entitled to be regularised in the service of 

revenue budget since those are statutory provisions. 

4.  The appointing authority, while regularising the officers and 

employees in the posts of revenue budget, must comply with the 

requirements of  statutory rules in order to remove future 

complication. The officers and employees of the development 

project shall get age relaxation for participation in selection 

process in any post of revenue budget as per applicable Rules. 

5. A mandamus can not be issued in favour of the employees 

directing the government and its instrumentalities to make anyone 

regularized in the permanent posts as of right. Any appointment 

in the posts described in the schedule of Bangladesh Civil Service 

Recruitment Rules, 1981, Gazetted Officers (Department of Live 

Stock Service) Recruitment Rules, 1984 and Non-gazetted 

Employees (Department of Live Stock Service) Recruitment 

Rules, 1985 bypassing Public Service Commission should be 
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treated as back door appointment and such appointment should be 

stopped. 

6. To become a member of the service in a substantive capacity, 

appointment by the President of the Republic shall be preceded 

by selection by a direct recruitment by the PSC. The Government 

has to make appointment according to recruitment Rules by open 

competitive examination through the PSC. 

7. Opportunity  shall be given to eligible persons by inviting 

applications through public notification and appointment should 

be made by regular recruitment through the prescribed agency 

following legally approved method consistent with the 

requirements of law. 

8. It is not the role of the Courts to encourage or approve 

appointments made outside the constitutional scheme and 

statutory provisions. It is not proper for the Courts to direct 

absorption in permanent employment of those who have been 

recruited without following due process of selection as envisaged 

by the constitutional scheme. 

In view of the discussion made above and since it is not apparent 

from the judgment of the High Court Division and other materials available 

in the record that the procedure provided in the Government notification, 

circulars or orders and the process of appointment indicated in the 

“Bidhimalas” 1995 or 2005 have been followed duly for appointing the 

writ petitioners and that they are no longer in service in view of terms of 

appointment letters and contracts, the direction of the High Court Division 
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to absorb/regularise their service giving continuity of the same can not be 

approved. So, the same is set aside. 

In the light of the observation made above, the appeal and review 

petition are disposed of. 

                                                                                                  C.J. 

                                                                                                 J. 

                                                                                                J. 

                                                                                                J. 

                                                                                                J. 

                                                                                                J. 

                                                                                                 J. 

                                                                                                                                 

The 2nd July, 2019. 
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