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JUD G MENT

M. Enayetur Rahim, J: This appeal, by leave, 1s directed

against the judgment and order dated 20.01.2011 passed by the
High Court Division in Writ Petition No.8197 of 2010

discharging the Rule.



Facts, relevant for disposal of the appeal are as

follows:

The present appellant is the successor of the judgment-
debtor Khoceja Zaman @ Khodeja Begum (the defendant No.2) in
Artha Rin Suit No.10 of 2004, which was instituted by the
respondent No.2, Islami Bank Bangladesh Limited, Khulna
Branch (hereinafter referred to as the Bank) for recovery of

Tk.4,01,55,468.00 as on 2" February, 2003.

Though the judgment debtor-the defendant No.l entered
into appearance in the suit but ultimately he did not contest
the same and the suit was decreed ex-parte on 8™ May, 2005.
Thereafter, the decree holder Bank filed Execution Case
No.104 of 2005 in the Artha Rin Adalat, Faridpur. In the said
execution case, auction notices were published under section
33(1) (4) of the Artha Rin Adalat Ain (hereinafter referred to
as the Ain) and attempts were made to sell the mortgaged
property twice. As no bidder participated in the said
auctions, the decree holder-Bank filed an application on 22™
July, 2008, for issuance of a certificate for conferring
title of the mortgage property in its favour under section
33(7) of the Ain. When the said application was pending, both
the parties tried to resolve their dispute through mutual
compromise, but failed. Ultimately the executing court
allowed the said application by an order dated 1°" July, 20009.
The Jjudgment debtor prayed for postponement of issuance of
the certificate and the learned Judge allowed him time to pay
the outstanding dues by 6™ September, 2009. As the judgment
debtor failed to deposit the money and did not take any step
on the date fixed by the executing court, the executing court

by an order dated 6" September, 2009 rejected the application



dated 5% July, 2009 and passed an order to prepare the
certificate. Subsequently, the court issued the certificate
on 9™ September, 2009 and sent it for registration on 29
September, 2009, when the present appellant as a heir of
Khodeja Zaman filed an application on 5" September, 2010, for

staying operation of the certificate and allowing him to pay

1 . . .
fh of the outstanding due within one month and to pay the

remaining dues by eight installments.

In the said application it is contended, inter-alia,
that he is the younger brother of defendant No.l and son of
defendant No.2; his mother, the defendant No.2 did not
execute any mortgage deed in favour of the respondent-Bank;
he was 1in dark about the execution proceedings and he along
with his three Dbrothers and five sisters inherited the
mortgaged property. His parent’s graveyards were situated on
the mortgaged land. A title suit being No.24 of 2010 for
partition of the mortgaged land was pending before the 1°°
Court of Joint District Judge, Faridpur, and the respondent-

bank had been made a defendant therein.

Meanwhile, the Bank had sold the mortgaged land to the
present respondent Nos.3-5 by three separate registered sale
deeds. Under such situation, the appellant moved before the
High Court Division challenging the orders dated 1°% July,
2009 and 6" September, 2009 passed in the execution case,
obtained a Rule and secured an interim order on 10" October,
2010, to the effect that 1in case he deposits Taka
2,00,00,000/- (two crore) only on or before 30"" December,
2010, the order of stay as prayed for would be granted.
Subsequently, he had deposited the said amount in favour of

the respondent-Bank and filed an affidavit to that effect.



The High Court Division after hearing the Rule by the

impugned judgment and order discharged the same.

Being aggrieved by and dissatisfied with the impugned
judgment and order, the writ petitioner filed civil petition
for leave to appeal No.592 of 2011 and leave was granted to

consider the following grounds:

I. Because the High Court Division erred in law in holding that with
issuance of certificate under section 33(7) of the Artha Rin Adalat
Ain, 2003, the mortgage decree attained finality and right of
mortgagor to redeem mortgaged property is lost and as such the
impugned judgment passed by the High Court Division discharging
the rule is liable to be reversed.

II. Because section 5(4) of the Artha Rin Adalat Ain, 2003 has made
clear provision that decree passed by Artha Rin Adalat in suits on
mortgage except suit for foreclosure would be deemed to be
preliminary decree which will become final only when mortgaged
property is sold in auction by court in execution of the decree
resulting in cessation of right to redeem, but in the present case
the property mortgaged has not been sold in auction rather a
certificate under section 33(7) of the Artha Rin Adalat Ain, 2003
has been issued, which law does not say to have the effect of
cessation of right to redeem and therefore rule issued in writ

petition No.8197 of 2010 was fit to be made absolute.

Mr. Qumrul Hagque Siddique, learned Advocate, appearing
for the appellant submits that the High Court Division has
failed to appreciate that, as per provisions of section 5(4)
of the Ain the impugned decree was mere a preliminary decree
for sale amounting to a preliminary decree for foreclosure,
and erroneously hold that the mortgage decree ‘attained’
finality after issuance and registration of the certificate

under section 33(7) of the Ain.



Mr. Haque further submits that, right to redeem a
mortgage subsists up to 66 vyears and the appellant had
expressed his willingness to redeem the mortgage at the
latest on 05.09.2010 by filing application 1in the Adalat,
which was even before 08.09.2010 when the Bank sold part of
the property in question to the respondents No.3 to 5,

without getting possession of the same.

He also submits that the appellant has paid Tk.
1,25,00,000/- before 16.10.2010 and paid another Tk.
2,00,00,0000/- as per order of the High Court Division by Pay
Order dated 29.11.2010 and 1is ready and willing to pay the

balance amount of the decree for redemption of the mortgage.

Mr. Abdun Noor Dulal, learned Advocate, appearing for
the respondent Nos. 3 and 4, submits that the appellant 1is
the heirs of Jjudgment debtor Khodeja Zaman alias Khodeja
Begum (defendant No.2), and that the said Khodeja Begum
mortgaged her land to the Islami Bank Bangladesh Limited and
due to non-payment of the outstanding loan the Bank authority
published auction notices 1in the daily newspaper and lastly
the Artha Rin Adalat, Faridpur issued a certificate under
section 33(7) of the Artha Rin Adalat Ain, 2003.
Subsequently, the respondent Nos.3 and 4 purchased the land
after following all relevant law and regulation vide
Registered Deed Nos.9916 and 9917 dated 08.09.2010. The
respondent Nos.3-4 invested huge amount for purchasing the
land and the appellant has not taken any steps regarding the
land until purchased by the present respondents and
thereafter, with malafide intention filed the writ petition.
The respondents are the bonafide purchasers of the suit land

for value, who had purchased the property after following the



procedure of law and as they have acquired a good title in
the property in gquestion.

Mr. Noor further submits that the respondent No.l issued
the certificate 1in favour of the respondent No.2, decree
holder-Bank under Section 33(7) of the Ain, regarding land in
question in due process of law and there is nothing
arbitrarily or malafide or anything done in violation of law.
The Appellant being a heir of the judgment debtor had full
knowledge of the suit as well as of the execution case. He
has lost his right to redeem the property mortgaged by his
predecessor 1in 1interest, with issuance of certificate of
title in favour of the Bank.

He also submits that, after issuance of the certificate
under section 33(7) of the Ain, it was presented for
registration on 29.09.2009 and subsequently the mortgaged
property was sold to respondent Nos.3 to 5, the decree passed
by the Artha Rin Adalat attained its finality with issuance
of the certificate and delivery of ©possession. After
attainment of mortgage decree 1in finality, the mortgagor
judgment debtor has lost his right to redeem the said
property. The law provides to the executing court to issue
certificate of title in an execution proceeding under the
Ain, 1if the mortgaged property cannot be sold in auction. As
such there is nothing wrong in issuance of certificate under
section 33(7) of the Ain and as such the present appeal 1is
liable to be dismissed.

Mr. Md. Kamal Alam, the learned Advocate, appearing for
the respondents No.2, Bank has adopted the submissions made

by the learned Advocate for the respondent Nos.3-5.



We have considered the rival submissions of the learned
Advocates for the respective parties, perused the impugned
judgment, leave granting order and other materials as placed
before us.

The High Court Division in discharging the Rule has held
that the notice under section 30 of the Ain was duly served
upon the judgment debtors; the defendant No.l judgment debtor
was given ample opportunity to pay off the loan and release
the property, but without doing so, he dragged the matter for
years together by moving various applications on this and
that plea; he had moved writ petition before the High Court
Division and kept the execution case pending for two years,
but ultimately allowed it to be discharged for default; in
the execution proceedings, auction notices were published in
four news papers, and attempts were made twice to sell the
mortgaged property; as no bidder had participated in the bid,
the decree holder-Bank filed application for issuance of
certificates in its favour under section 33(7) of the Ain;
the executing court allowed the same by the impugned order;
the summons of the suit were served upon defendant No.2, who
did not appear; the writ petitioner-defendant No.l though had
appeared, he did not contest the suit and allowed it to pass
exparte decree; the writ petitioner mysteriously silent about
the date of the death of the defendant No.2- judgment debtor
whether he died Dbefore or after the issuance of the
certificate; after the certificate was registered on 29"
September, 2009, the mortgaged property was sold to the
purchaser, and the decree had attained into finality.

To address the issue involved in the present appeal it
is necessary to look into section 33 of the Ain which run as

follows:
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In view of the provision of sub-section 9 of section 33,
it is abundantly clear that if the property is transferred as

per provision of section 33(7) of the Ain, the decree will
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attend its finality and the execution case shall be disposed
of subject to the provision of section 28 of the Ain. In the

instant case the decree has attained its finality.

Mr. Noor referring to section 12(8) of the Ain, submits
that in the view of above provision of law the right, title
and interest of the respondent Nos.3-5 would not be affected
in any way.

Mr. Qumrul Haque Siddique, learned Advocate appearing
for the appellants submits that issuance of certificate in
favour of decree holder-Bank under section 33(7) of the Ain

does not effect of cessation of right to redeem.
Section 5(4) of the Ain, provides as follows:

“@ | TSR @ QAFSTF 1-(3) S (I 20 ARl P2 AFF a1 (@, Ti-
Q=T (@) 8 (V) @7 R AT | e fepieag e SR sFifFS qrorT e
4RI 8 @ R efefre, (IfTe 1 ooy 2eT oY A AMECS W IS 23
g TE MR SRR il 2301 |

(8) The Transfer of property Act, 1882 SRAT IJOUCH

opfere oWy (P W2 [ode T Fg2 AFF 71 @, SHA-4RT (9) 97 FhA

THS AT FROCATF, G WRCTE AT AEEFS (T AT, WWETS TS 4Mg

o qmr wifds efsdiee «sioF e swifes (Foreclosure) orfSs T

LE S I G T TR S O g s S A s e s B i MR AT

RN ey e 26 T3 OF i T poe fT@ e 995 2369,

aR e QU @R @ 99 A 2I0 GR T TS TG SfNemE I
@9 9P (Right to redeem) Ramr-wikces e =1 1”
(Underlines supplied)
If we analyze section 5(4) of the Ain then it will be
clear that said provision of law will be applicable when the
mortgaged property sold in auction in process of execution by

the Court only.
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In the instant case no such auction was held by the
executing court though attempts were made twice. Thus, it is
our considered view that provision of section 5(4) of the Ain
will not be applicable in the facts and circumstances of the
present case, 1in particular the alleged mortgaged property
was never sold in auction through court, rather it was
transferred in favour of the decree holder Bank by the
executing court as per provision of section 33(7) of the Ain.
Thereby, right, title, interest and ©possession of the
property 1in qguestion had vested 1in favour of the decree
holder-Bank, eventually who sold the property to respondent

Nos.3-5.

Section 12(8) of the Ain runs as follows:
“(b) AAMOS3 TR T (F N2 (St T2 [FR2 AFE 1 (@, @2 49
w& WfdE efep™ 9% lien, pledge, hypothecation SRAr

Mortgage 99 SRIH AI¥ TSR (FF GINTO! IF I G 76 [ax

T 230, TF R (@S N (A4 T FE T @R (@O & @FTeds

ofFe T I I

oF * ACT @, WF ST Fge e ST @il Sagel 1 afore
Ffce *fREw 1"

The above law has given a protection to a purchaser in a
execution process. Right, title and interest conferred upon
the purchaser for wvalue cannot be called in question. If any
illegality or irregularity is found in process of sell, the
judgment debtor may claim compensation from the decree

holder-Bank.

In this connection we may referred to the case of Sonali

Banks, Sadarghat Corporate Branch, Dhaka Vs. Mrs. Hazera
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Islam and others, reported in 6 ADC, Page-975, wherein this
Division has observed that-

“It appears that the decree of foreclosure in favour of the plaintiff
attained its finality and the judgment debtor shall have no right to
redeem the said mortgaged property. Moreover after issuance of
the certificate under Section 33(5) of the Artha Rin Adalat Ain the
same court of Artha Rin Adalat Ain had no power to entertain the
application of the appellant invoking Section 57 of the Artha Rin
Adalat Ain as such power under Section 57 is only available when
the other provisions of the Ain are not exhaustive. In this case

after the certificate issued under Section 33(5) of the Ain the

decree-holder has already sold the suit property in favour of the

respondent No.8, Md. Rafigue by registered sale deed and

therefore there is no scope to interfere with the bonafide purchase

for value.”(Underlines supplied)

Moreover, it i1s admitted by the respective parties that
the respondent Nos.3-5 having purchased the property in
question transferred some of the properties to different
persons by different legal instruments and nature and
character of the property has been changed and in the mean

time various multistoried buildings have been constructed.

Having considered and discussed as above, we find no

merit in the appeal.

Accordingly, the appeal is dismissed without any order

of cost.

However, the Artha Rin Adalat is directed to return the

money to the appellant deposited by him.

CJ.



B/O.Imam Sarwar/
Total Wards:3,684
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