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Mr. Qumrul Haque Siddique, Advocate and Mr. 

Ashiq-ul-Huq, Advocate) instructed by Mr. 

Chowdhury Md. Zahangir, Advocate-on-Record. 

 

For Respondent No.1: 

(Civil Appeal Nos. 28-44, 46-67, 69-100, 

102-103, 105, 107-111, 113-127, 129-131, 

134-144, 147-164, 166-204, 206-223, 225, 

227-229, 231-242, 244-254, 256-266 and 

268-271 OF2019) 

Mr. A.F. Hassan Ariff, Senior Advocate (with 

Mr. A.M. Aminuddin, Senior Advocate and Mr. 

Mohammad Mehedi Hasan Chowdhury, 

Advocate) instructed by Mr. Mohammad Abdul 

Hai, Advocate-on-Record. 

For Respondent Nos.2-4: 

(Civil Appeal Nos. 28-44, 46-67, 69-100, 
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For Respondent No.1:  
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Respondent Nos.2-4 : 

(In C.P. Nos. 1978 and 4404 of 2018) 

Not represented.  

Date of hearing : The 14th day of December, 2020. 

Date of judgement: The 17th day of December, 2020. 
 

 

JUDGEMENT 

MUHAMMAD IMMAN ALI, J:-These civil appeals, by leave, are 

directed against the judgement and order dated 15.12.2016 

passed by the High Court Division in Writ Petition Nos. 

16679 to 16752, 16782 to 16859, 16926 to 16963, 16969 to 

16970, 16972 to 16990, 17000 to 17018, 17058 to 17117 and 
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17268 of 2012 making the Rules Nisi absolute. All these 

appeals and two civil petitions for leave to appeal, Civil 

Petitions for Leave to Appeal No.1978 of 2018 and No. 4404 

of 2018, which arise out of Writ Petition Nos. 16802 and 16956 

of 2012 respectively, concern common questions of law and 

facts and were heard together and those are dealt with by 

this single judgement. 

Hearing of these matters commenced at the time when 

this court was sitting virtually because of COVID-19 

pandemic. At the request of the learned Attorney General, 

President of the Supreme Court Bar Association, and other 

senior lawyers we passed an order to meet the exigencies of 

the emergent situation and the need to meet the urgent 

requirements of the litigant public to have access to 

justice. The contents of the order that we passed will be 

reproduced at the end of this judgement.    

During the course of hearing appellants Md. Amir 

Hossain Babu in Civil Appeal No.45 of 2019, Md. Lal Mia in 

Civil Appeal No.68 of 2019, Md. Saiful Islam in Civil Appeal 

No.101  of 2019, Md. Shofiqul Islam in Civil Appeal No.104 

of 2019, Md. Gaus Chowdhury in Civil Appeal No.106 of 2019, 

Pronit Thridgidy in Civil Appeal No.112 of 2019, Md. 

Shahidul Islam in Civil Appeal No.128 of 2019, Md. Munsur 

Ali in Civil Appeal No.132 of 2019, Babul Ali Sheikh in 

Civil Appeal No.133 of 2019, Md. Shamsul Alom in Civil 

Appeal No.145 of 2019,  Md. Jahedul Islam in Civil Appeal 

No.146 of 2019, Md. Nurul Afsar in Civil Appeal No.165 of 

2019, Md. Shahjalal in Civil Appeal No.205 of 2019, Md. 

Abdul Hai in Civil Appeal No.224 of 2019, Maunglawem in 

Civil Appeal No.226 of 2019, Manuwel Ghagra in Civil Appeal 
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No.230 of 2019,Md. Mizanur Rahman in Civil Appeal No.243 of 

2019, Md. Omar Ali Dewan in Civil Appeal No.255 of 2019 and 

Md. Abdus Sattar in Civil Appeal No.267 of 2019 have 

withdrawn their respective appeals and, are therefore, no 

longer appellants before us.  

The facts, necessary for disposal of the instant civil 

appeals and civil petitions for leave to appeal, are that 

the employees (drivers), writ-respondent No.3 in each of the 

writ petitions (appellant herein in each of the appeals and 

petitioner in each petition for leave to appeal), as 

plaintiff, filed separate applications under section 213 of 

the evsjv‡`k kªgAvBb, 2006(the Ain, 2006) against the writ-

petitioner (Grameen Phone) for a direction to treat them as 

permanent workers and provide them facilities of permanent 

workers. They alleged, inter alia, that they were appointed 

as drivers on 18.02.2007 and on various other dates, and 

since their appointments they have been driving the cars of 

Grameen Phone and were provided with 'Identity Cards', staff 

uniforms and were paid salaries, bonus, overtime, and other 

benefits by Grameen Phone. The further case of the writ-

respondents (drivers) is that writ-respondent No.4, Smart 

Services Limited (SSL)/Jamsons International, (Jamsons) as 

the case may be, is a company engaged in supplying workers 

through whom the writ respondents got employed in Grameen 

Phone. Writ-respondents No.3 in each of the writ petitions 

are not employees of SSL/Jamsons, rather they are employees 

of Grameen Phone. But Grameen Phone is illegally treating 

the drivers as employees of SSL/Jamsons. The drivers on 

several occasions requested Grameen Phone to treat them as 

its permanent workers but Grameen Phone refused to do so and 

hence they were constrained to file petitions under Section 
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213 of the Ain in the Labour Court for a direction upon 

Grameen Phone to treat the drivers as permanent workers of 

Grameen Phone. 

The Grameen Phone contested the cases before the Labour 

Court by filing written statement denying the material 

allegations made in the petitions contending, inter alia, 

that there was no contractual relationship between Grameen 

Phone and the drivers, who were engaged by SSL/Jamsons to 

render services for Grameen Phone on outsourcing basis as 

employees of SSL/Jamsons and that SSL/Jamsons was being paid 

by Grameen Phone for the service and that SSL/Jamsons paid 

the salaries and other benefits to the drivers for the 

services they rendered to Grameen Phone and, therefore, the 

drivers had no locus standi to file the cases against 

Grameen Phone in the Labour Court and the said Labour Cases 

were not maintainable in their present form and manner. 

Writ-respondent No.4, SSL/Jamsons also contested the 

said Labour Cases by filing separate written statement 

contending, inter alia, that there is no contractual 

relationship between the drivers and Grameen Phone. 

SSL/Jamsons is engaged in providing workers on outsourcing 

basis and in the course of its business SSL/Jamsons entered 

into an agreement with Grameen Phone in the case of SSL on 

the 1st day of April, 1999 for a period of one year which 

was renewed yearly and lastly on 01.12.2008 for a period of 

one year up to 31.12.2008 to carry on its business of 

providing drivers on outsourcing basis and SSL/Jamsons 

employed and appointed a number of drivers, issued letters 

of appointment in their favour, including these drivers and 

thereafter placed them with the Grameen Phone for 

discharging the duties as drivers. Jamsons did likewise. It 
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was further stated that according to the terms of the said 

agreement SSL/Jamsons received remunerations from Grameen 

Phone and SSL/Jamsons recruited the drivers on temporary 

basis to render service as drivers for Grameen Phone as 

employees of SSL/Jamsons and Grameen Phone never appointed 

the drivers on temporary or permanent basis and never issued 

any letters of appointment to them or gave them any 

assurance that they would be absorbed permanently in the 

employment of Grameen Phone and the case is liable to be 

dismissed. 

The First Labour Court after hearing the parties and 

considering the evidence and materials on record by its 

decision dated 30.03.2011 allowed all the cases.  

Being aggrieved, the Grameen Phone Limited filed 

Appeals before the Labour Appellate Tribunal, which after 

hearing the parties by judgement and order dated 12.09.2012 

dismissed the appeals. Then the Grameen Phone Limited moved 

the High Court Division by filing the above-mentioned writ-

petitions and obtained Rules Nisi.  

 Writ-respondents No.3 (the drivers) filed Affidavits-

in-Opposition in their respective cases stating, inter alia, 

that they were employed by Grameen Phone and were provided 

identity cards and after completing their probation period 

satisfactorily they have acquired the status of permanent 

workers as per the provisions of the Ain. It was further 

stated that the drivers have been working for Grameen Phone 

as per their requirement and driving their cars as drivers 

and SSL have no control and supervision in their services 

and work rendered by the drivers and, therefore, they are 

the employees of Grameen Phone, and they are entitled to be 
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treated as permanent employees/workers of Grameen Phone and 

to get benefits as permanent workers. 

In due course, after hearing the parties, the High 

Court Division made the Rules Nisi absolute. Then, writ-

respondents No.3 (the drivers) filed the civil petitions for 

leave to appeal Nos.253, 254-266 of 2018, C.P. Nos.276-300 

of 2018, C.P. Nos.301-312 of 2018, C.P. Nos.339-350 of 2018, 

C.P. Nos.352-391 of 2018, C.P. Nos.420-447 of 2018, C.P. 

Nos.468-487 of 2018, C.P. Nos.524-533 of 2018, C.P. Nos.551-

566 of 2018, C.P.Nos.594-605 of 2018, C.P. Nos.622-641 of 

2018 and C.P. Nos.665-678 of 2018, C.P.Nos.951, 952-965 of 

2018, C.P. Nos.995, 996-1002 of 2018 and C.P. Nos.1036-1038 

of 2018). Leave was granted to consider the following 

submissions of the learned Advocate for the petitioners: 

“I. That the High Court Division erred in law in not 

appreciating that Chapter-II of the Bangladesh Sromo 

Ain, 2006 has conferred several rights to workers, 

which are to be complied with by the employer when 

under law they acquire the status of permanent worker 

and for enforcing those rights guaranteed by law, the 

petitioners filed the cases before the Labour Court and 

thereby, the High Court Division arrived at a wrong 

decision in holding that, the cases were not 

maintainable under section 213 of the said Act.  

II. That the High court Division committed error of law 

in holding that "outsourcing is a new concept" without 

considering that such outsourcing agreements were aimed 

at avoiding legal liabilities and as such are void ab 

initio being contrary to law. The learned Advocate 

lastly submits that the High court Division failed to 

appreciate that by Act No.30 of 2013, Bangladesh Sromo 
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Ain has been amended inserting section 3KA to impose 

the legal liability on the contractors supplying worker 

and which is not applicable in the present cases.” 

These appeals and civil petitions were heard by virtual means 

in accordance with the provisions of the Av`vjZ KZ…©K Z_¨-cÖhyw³ e¨envi AvBb, 2020| 

Mr. Shafique Ahmed, learned Senior Advocate with Mr. 

Qumrul Hoque Siddique and Mr. Ashiq-ul-Huq, learned 

Advocates appeared on behalf of the appellants in all the 

appeals. It was submitted on behalf of the appellants that 

the High Court Division erred in law in finding that the 

cases filed under the Labour Law were not maintainable as 

the drivers did not come to Court to enforce any right 

guaranteed to them under any 'Law', 'Award' or 'Settlement' 

rather they came to court to establish a “new right”.  This 

view, it is submitted is absolutely misconceived because the 

drivers came to court to be treated as ’Permanent Worker' 

under section 4(l)(Cha) of the Sromo Ain, 2006 and proved 

that they are driving motor vehicles of Grameen Phone for a 

continuous period of 2 to 10 years on the date of filing the 

BLL Cases and the same is admitted by all the parties. To be 

appointed in any establishment as a worker no written 

contract under the present law or the previous law is 

needed. Once a person is engaged for any work, it is the 

duty of the employer to give him an appointment letter, 

prepare and maintain a service book, give him identity card, 

allow him leave and holidays, if leave is not enjoyed to pay 

wages in lieu of leave, to give service benefit on 

termination, retrenchment, discharge, retirement, death or 

even on dismissal under sections 5, 6, 9, 10, 11, 12, 16, 

19, 20, 21, 22, 26, 28, 29, 30 and 31 of the Ain, 2006.  

Thus, all the BLL Cases being for enforcing the existing 
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rights guaranteed under the said sections of the Ain, 2006 

were well maintainable. 

It was also submitted that the respondents SSL and 

Jamsons have very specifically stated in their written 

objection filed in the Labour Court, that, they are unable 

to pay gratuity to the drivers because Grameen Phone does not 

pay that big amount to them. By the said statement made in 

the written objection it is admitted by pleading that the 

drivers are being deprived of their rights guaranteed under 

law and therefore they have filed the BLL Cases. So, their 

cases were very much maintainable under section 213 of the 

Ain, 2006. He submitted that Grameen Phone has said that the 

drivers are not workers of Grameen Phone, rather they are 

workers of “Outsourcing Companies” as per terms of the 

contract Grameen Phone had entered with SSL and Jamsons. It 

is true that the concept of outsourcing is a new concept. 

This new concept has been incorporated in the Ain, 2006 by 

way of amendment made by Act No. 30 of 2013, which was 

published in the Bangladesh Gazette Extra-Ordinary on the 

22nd July, 2013.  But all the BLL Cases were filed in the 

year 2008, when the Ain 2006 did not permit employment of 

workers in any shop, commercial or industrial establishment 

through contractor to be treated as worker of the 

contractor. On this point the definition of the term "kªwgK" as 

given in section 2(65) of the Ain, 2006 both before and 

after amendment of 2013 is pertinent. The learned Advocate 

submitted that definition of "kªwgK" in the Ain, 2006 before 

amendment of 2013 was "kªwgK" A_© wk¶vaxbmn †Kvb e¨w³, Zvnvi PvKzixi kZv©ejx cªKvk¨ ev 

Dnv †h fv‡eB _vKzK bv †Kb, whwb †Kvb cªwZôv‡b ev wk‡í mivmwi fv‡e ev †Kvb wVKv`v‡ii gva¨‡g gRyix ev A‡_©i 

wewbg‡q †Kvb `¶, A`¶, KvwqK, KvwiMix, e¨emv Dbœqb g~jK A_ev †KivbxwMwii KvR Kivi Rb¨ wbhy³ nb, wKš‘ 



= 16 = 

 

cªavbZt cªkvmwbK eve¨e¯’vcbv g~jK Kv‡R `vwqZ¡cªvß †Kvb e¨w³ Bnvi AbÍifz³ nB‡eb bv; After 

amendment of 2013 the definition of "kªwgK" stood as "kªwgK" A_© 

wk¶vaxbmn †Kvb e¨w³, Zvnvi PvKzixi kZv©ejx cªKvk¨ ev Dnv †h fv‡eB _vKzKbv ‡Kb, whwb †Kvb cªwZôv‡b ev wk‡í 

mivmwi fv‡e ev †KvbwVKv`vi, †h bv‡gB AwfwnZ nDK bv †Kb, Gi gva¨‡g gRyix ev A‡_©i wewbg‡q †Kvb `¶, 

A`¶, KvwqK, KvwiMix, e¨emv Dbœqb g~jK A_ev †KivbxwMwii KvR Kivi Rb¨ wbhy³ nb, wKš‘ cªavbZt cªkvmwbK, 

Z`viwK Kg©KZv© eve¨e¯’vcbv g~jK Kv‡R `vwqZ¡cªvß †Kvb e¨w³ Bnvi AbÍifz³ nB‡eb bv; 

 It is clear from the above two definitions that, 

workers supplied by contractors before 2013 were workers 

of the shop, commercial or industrial establishment, where 

they were engaged to work, and contractors were not 

treated as employers. 

 This proposition becomes clearer, when it is read 

with amended section 3Ka of the Ain, 2006, which reads as 

follows: - 

 3K| (1) Ab¨ †Kvb AvB‡b wfbœZi hvnv wKQyB _vKzKbv †Kb, †Kvb wVKv`vi ms ’̄v, †h bv‡gB AwfwnZ 

nDK bv †Kb, hvnv wewfbœ ms ’̄vq Pzw³‡Z wewfbœ c‡` Kgx© mieivn Kwiqv _v‡K miKv‡ii wbKU nB‡Z 

†iwR‡÷«kb e¨ZxZ GBi~c Kvh©µg cwiPvjbv Kwi‡Z cvwi‡e bv|  

 2| GB AvB‡bi Aaxb GZ`y‡Ï‡k¨ wewacªYxZ nBevi 06(Qq) gv‡mi g‡a¨ †`‡k we`¨gvb mKj wVKv`vi 

ms¯’v miKv‡ii wbKU nB‡Z ‡iwR‡÷«kb MªnY Kwi‡Z eva¨ _vwK‡e| 

  3| VxKv`vi ms¯’v Øviv mieivnK…Z kªwgKMY mswk¬ó wVKvi`v‡ii kªwgK wnmv‡e MY¨ nB‡eb Ges 

Zvnviv kªg AvB‡bi AvIZvf~³ _vwK‡eb| 

 4| GB avivi Awab †iwR÷«kb cª`v‡bi c×wZ wewa `¦viv wba©vwiZ nB‡e|  

 e¨vL¨v:GB avivi D‡Ïk¨ c~iYK‡í Kgx© ewj‡Z "kªwgK" mnwbivcËvKg©x, MvoxPvjK BZ¨vw`‡K eySvB‡e|

 It was submitted that the High Court Division, in making 

the Rule absolute, erroneously relied upon the ground of 

“Outsourcing- the new concept” in Labour law without taking 

into consideration the letters of the law before and after 

amendment of the Ain, 2013 as explained above and as such it 

demands interference. The learned Advocate lastly submitted 

that in view of the above facts and circumstances all the 
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Civil Appeals are fit to be allowed and the judgement and 

order dated 15.12.2016 passed by the High Court Division in 

Writ Petitions No. 16679 to 16752, 16782 to 16859, 16926 to 

16963, 16969 to 16970, 16972 to 16990, 17000 to 17018, 17058 

to 17117 and 17268 all of 2012 are liable to be set aside.   

Mr. A. F. Hassan Ariff, Senior Advocate, Mr. A. M. 

Aminuddin, Senior Advocate and Mr. Mohammad Mehedi Hasan 

Chowdhury, Advocate appeared on behalf of the respondent 

No.1-Grameen Phone Limited. It was submitted that Grameen 

Phone Ltd did not issue the drivers any appointment letter as 

an employer rather they are the user of the services against 

which Grameen Phone Ltd. pays in the form of service charge 

to the Respondent Company (Smart Services Ltd) every month as 

per the contractual agreement between Grameen Phone and SSL. 

It was also submitted that Smart Services Ltd./Jamsons 

international is supplier of the services of drivers to 

Grameen Phone as per the letter of appointment and set rule 

of Smart Services Ltd./Jamsons international and thereby 

earns money as their business is totally service oriented and 

based on the demand by the client; that Smart Services 

Ltd./Jamsons international is the temporary and contract 

basis employer of the appellants as stated in Section 5 of 

Bangladesh Labour Law, 2006. Grameen Phone neither appointed 

the appellant in the service nor furnished them any 

appointment letter. 

As an example, learned Counsel drew our attention to 

Clause 01 of the undertaking given by the appellant in Civil 

Appeal No.261 of 2019 which provides: - 

 A½xKvi bvgv 

Ò1| Avwg ¯§vU© mvwf©‡mm wjt Gi GKRb WªvBfvi wnmv‡e MÖvgxb †dvb Awd‡m PvKzix Ki‡Z AvMÖnx| 
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2| Avgvi gvwmK †eZb n‡e 5320.00 UvKv| 

3|  hw` Avwg G¨vw·‡W›U bv K‡i Mvox Pvjv‡Z cvwi I Avgvi cwi®‹vi-cwi”QbœZv, e¨envi I Mvox Pvjbvq 

KZ…©cÿ mš‘ó nb Zvn‡j Av‡iv 560 UvKv cÖwZ gv‡m †c‡Z cvwi| hv wZb gvm c‡i cvIqv hvB‡Z 

cv‡i| 

4| Avgvi PvKzixi †gqv` †hvM`vb ‡_‡K 12 gvm ch©šÍ n‡e| fv‡jv Kv‡Ri Rb¨ mgq e„w× n‡Z cv‡i| 

5| Avwg A_ev KZ…©cÿ PvB‡j GK gv‡mi †bvwU‡k PvKzixi Pzw³cÎ evwZj Ki‡Z cvi‡ev|  

6| Z‡e Pzwi, AmvgvwRK Kvh©Kjvc, Lvivc e¨envi, gv`Kvmw³ I wbqg f‡½i Kvi‡Y Ges gvivZ¥K 

`yN©Ubvi Kvi‡Y †h ‡Kvb mgq Avgv‡K PvKzix eiLv Í̄ Kiv hv‡e| G‡ÿ‡Î Avwg †Kvb cÖwZev` Ki‡Z 

cvie bv A_ev †Kvb ms¯’vi mvnvh¨ cÖv_©bv Ki‡ev bv| 

7| Avwg hLbB MÖvgxb †dvb Awd‡mi Mvox Pvjv†ev ZLbB Avgv‡K †Kv¤úvbx †_‡K cÖ`Ë BDwbdg© ci‡Z 

n‡e\ †h ‡Kvb Kvi‡YB Gi Ab¨_v Kiv hv‡ebv| 

8| cÖwZw`b 10 N›Uv KvR Ki‡Z n‡e Ges Gi AwZwi³ KvR Ki‡j Zv IfviUvBg e‡j we‡ewPZ n‡e| 

9| IfviUvB‡gi Rb¨ cÖwZN›Uvq Avwg 27 UvKv K‡i cv‡ev Ges Kvh© ’̄‡ji evB‡i †Kvb Awdwmqvj Kv‡R 

ivwÎ hvcb Ki‡j cÖwZ ivwÎi Rb¨ 600 UvKv _vKv I LvIqv wnmv‡e cv‡ev| 

10| 12 gvm PvKzix c~Y© Kivi ci Avwg `yBwU Drm‡e, ÒDrme fvZvÓ †c‡Z cvwi hv MÖvgxb‡dvb Awdm 

¯§v‡U©i gva¨‡g †`‡eb| GK GKwU †evbvm 2800/- UvKv| 

11| ¯§vU© mvwf©‡mm wjwg‡UW Zv‡`i wbqg Abymv‡i Avgvi KvQ †_‡K †gvU 6,000 (Qq nvRvi) UvKv 

wmwKDwiwU †W‡cvwRU ivL‡e| Avgvi e¨w³MZ Kvi‡Y MÖvgxY †dvb Gi Mvoxi ÿwZ n‡j GB UvKv †_‡K 

†K‡U ivLv n‡e Ab¨_vq PvKzix †Q‡o †M‡j H UvKvi evKx Ask †diZ cv‡ev| 

12| MÖvgxb †dvb †_‡K wba©vwiZ gvB‡jR Avgv‡K w`‡Z n‡e| w`‡Z AcviM n‡j Avgv‡K PvKzix †_‡K 

eiLv Í̄ Kiv hv‡e| A_ev Ab¨ e¨e¯’v MÖnY Ki‡Z cvi‡e| 

13|  Avwg Rvwb †h Mvox Pvjv‡bvi mgq Avgv‡K wmU‡eë eva‡Z n‡e| 

14| Mvoxi jMeB h_vh_ wjwce× Ki‡Z n‡e|  

15|  †Kv¤úvbxi cÖ`Ë †gvevBj †dvb Gi e¨envi gvwmK 1500 (f¨vU I U¨v· Qvov c‡bi kZ UvKv) mxwgZ 

ivwLe †ekx wej n‡j AwZwi³ A_© w`‡Z eva¨ _vK‡ev| cici 3 gvm wej †ekx n‡j †Kv¤úvbx Avgvi 

weiæ‡× e¨e¯’v wb‡Z cvi‡e|  

16| gvÎ GK gv‡mi †bvwU‡k Avgv‡K PvKzix †_‡K eiLv Í̄ Kiv hv‡e, †m ‡ÿ‡Î Avgvi †Kvb e³e¨ A_ev 

`vex cÖ‡hvR¨ n‡e bv| 

 Avwg my¯’̈  Ae¯’vq ¯Á̂v‡b I B”QvcÖbw`Z n‡q GB Aw½Kvi bvgvq Avgvi `¯ÍLZ w`jvg Ges Gi wbqg 

cvjb Ki‡ev e‡j ¯̂xKv‡ivw³ Kijvg|Ó 
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 Hence, it is clear from the above that Grameen Phone 

Ltd. had never employed the instant appellant as its 

employee, rather he was employed by Smart Services 

Ltd./Jamsons International by following their appointment 

procedure, as a driver to render required service to Grameen 

Phone Ltd. as per the agreement executed between Smart 

Services Ltd./Jamsons International and Grameen Phone Ltd. 

However, Grameen Phone Ltd. has neither issued any 

appointment letter nor any Identity Card to the outsourced 

personnel like the drivers, rather the appointment letter and 

joining letter were issued by Smart Services Ltd./Jamsons to 

their employees. Further, the appellant-drivers failed to 

exhibit any ID card in the trial. The deposition of the 

witnesses and the ID Cards submitted before the Hon’ble Court 

shows that the Identity Card is different from the Identity 

Cards issued by Grameen Phone Ltd. to its regular employees, 

keeping the office premises restricted for entrance by anyone 

other than its regular employees having their respective 

Identity Cards issued by Grameen Phone Ltd. 

  He submitted that, therefore, the provisions of the 

agreement between Grameen Phone Ltd. and Smart Services 

Ltd./Jamsons International and the deposition of P.W.l prove 

that no uniform was provided by Grameen Phone to the drivers 

but the same was provided by Smart Services Ltd./Jamsons 

international in accordance with the agreement executed 

between Grameen Phone Ltd. and Smart Services Ltd./Jamsons 

International.  

Mr. Ariff submitted that the aforesaid evidence clearly 

denotes that Grameen Phone did not pay the salary and 

allowances to the drivers against the services rendered by 

them. However, Grameen Phone Ltd. has been paying Smart 
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Services Ltd./Jamsons International regularly, in terms of 

the agreement executed between them against procurement of 

service rendered by the drivers supplied by Smart Services 

Ltd./Jamsons International. 

Mr. Ariff pointed out that the trial court did not 

consider the deposition of D.W-2, who is the concerned 

banker in relation to disbursing salaries of the outsourced 

personnel and made clear and unambiguous statement in his 

deposition to the effect that the salary, allowances, and 

bonus were paid by Smart Services Ltd. to the workers 

through the bank account of the concerned worker maintained 

with the Bank.  

He submitted that the evidence presented before the 

Labour Court clearly show that Grameen Phone Ltd. did not 

deal with “leave” of the drivers. As per the provisions of 

law and the agreement between Grameen Phone Ltd. and Smart 

Services Ltd./Jamsons International leave of the drivers was 

dealt with by Smart Services Ltd./Jamsons International. 

Also, appointment letter and Identity Card, Staff Uniform, 

Salary Allowances and Bonus, Leave, Administrative Actions 

and Control etc. was with Smart Services Ltd./Jamsons 

International and, therefore, the drivers can never be 

treated as employees of Grameen Phone Ltd. 

It was further submitted that the status of outsourced 

personnel and their respective employer is defined in the 

amendment of the Labour Act and provisions have been made 

for registration of independent contractor (outsource 

service provider). Accordingly, the Smart Services Ltd. has 

already submitted application for its registration before 

the authority concerned in this regard.  
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We have considered the submissions of the learned 

Advocates for the parties concerned, perused the impugned 

judgement and order of the High Court Division and other 

connected papers on record.  

In the impugned judgement the High Court Division has 

placed reliance upon the concept of outsourcing services in 

coming to a finding that the services of the drivers were 

outsourced to Grameen Phone and as such there was no 

employment contract between the service recipient (Grameen 

Phone) and service renderers (the drivers). Accordingly, the 

High Court Division found that if there is a breach suffered 

by the contractor, then his remedy lies against the 

contractor.  

This concept of outsourcing services through 

contractors was apparently not recognised under the Labour 

Act, 2006 until the amendment introduced in 2013 in section 

3Ka of the Act. Since the drivers/appellants/petitioners 

herein were engaged in service before coming into force of 

section 3(Ka)of the Act, we are inclined to deal with the 

matters under the provisions of Labour Act as they existed 

at the time of their appointment.     

To be appointed in any establishment as a worker no 

written contract under the present law or the previous law 

is needed. Once a person is engaged for any work, it is the 

duty of the employer to give him an appointment letter, 

prepare and maintain a service book, give him identity card, 

allow him leave and holidays, if leave is not enjoyed to pay 

wages in lieu of leave, to give service benefit on 

termination, retrenchment, discharge, retirement, death or 

even on dismissal. The duties noted above are squarely on 

the employer. 
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We Note from the evidence of P.W.1-Golam Mostafa-

appellant in Civil Appeal No.28 of 2019 that in his 

examination-in-chief he stated that he was employed by 

Grameen Phone and that they took written and viva 

examination, but they did not issue any appointment letter. 

He denied that he was employed by Smart Services Ltd. to 

work for Grameen Phone. He stated in his cross-examination 

that his uniform was provided by Grameen Phone but admitted 

that there was no mark of Grameen Phone on it. He stated 

that he received his salary form Grameen Phone through Brac 

Bank. He denied that he received his salary through Smart 

Services Ltd. He admitted his signature on an application 

for leave dated 18.03.2010 addressed to Smart Services Ltd. 

From Exhibit-‘Tha’ series submitted by Grameen Phone it 

appears that in respect of Md. Golam Mostafa there is a 

monthly salary statement issued by Smart Services Ltd. 

showing the amount of his salary as well as bonus etc. We 

also find from Exhibit-‘Tha-4’ that driver Md. Golam Mostafa 

applied to Smart Services Ltd. on 31.03.2010 on their “Leave 

Form” for one day’s leave for the purpose of “‡KvU© nvwRiv"| P.W.2 

Abul Kalam, another appellant (applicant in BLL case No. 284 

of 2008) also stated in his examination-in-chief that he was 

employed by Grameen Phone but was not given any appointment 

letter. He stated that he received his salary from the 

Assistant General Manager of Grameen Phone. He admitted in 

his cross-examination that he had been brought to the Court 

by Golam Mostafa to give evidence.  

D.W.4 the Managing Director of Smart Services Ltd. gave 

details in his examination-in-chief as to how his company 

issues publicity for appointment of workers who are then 
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supplied to various organisations. He produced the 

ongikarnama given by Golam Mostafa which he signed before 

joining his service. He admitted that the salary for the 

workers was paid through them. We find support for this 

statement from the evidence of D.W.2-Branch Manager of Brac 

Bank Ltd. He stated in his examination-in-chief that the 

salary of the employees is transferred to their account from 

the account of Smart Services Ltd.  

From the evidence produced before the Labour Court it 

is clear that Grameen Phone took the service of the drivers 

who had been appointed by either Smart Services Ltd. or 

Jamsons International. Evidently any application for leave 

made by Golam Mostafa was to Smart Services Ltd.  

It is also in evidence that there is a room provided by 

Grameen Phone for the officials of Smart Services Ltd. who 

supervise the drivers supplied by them to Grameen Phone.  

From the agreement between the Smart Services Ltd. and 

Grameen Phone Ltd. we find that it is the responsibility of 

Smart Services Ltd. to train all outsourced personnel on 

their duties and responsibilities and they remain fully 

responsible for pay, allowance, festival bonus, food, 

accommodation, uniform, leave, medical and conveyance of 

outsource personnel. Also, Smart Services Ltd. would be 

responsible for the arrangement of all kinds of holidays and 

leave for the outsource personnel. With regard to uniform, 

the contract provides that Smart Services Ltd. would receive 

dress allowance for the outsourced personnel which implies 

that the uniform would not be provided by Grameen Phone. 

This we find from the evidence of P.W.1, who admitted that 



= 24 = 

 

there was no logo of Grameen Phone on his uniform.  

Although, the appellant Golam Mostafa stated that his 

I.D. Card was issued by Grameen Phone, it transpires from 

his evidence as well as from his plaint that the I.D. Card 

bears the name and I.D. Number of SSL (Smart Services Ltd.) 

as well as GP (Grameen Phone). In his cross-examination he 

denied that the name of Smart Services Ltd. appears in his 

I.D. card, which is palpably false. Moreover, his denial in 

cross-examination that he withdrew his salary through Smart 

Services Ltd. is belied by Exhibit-‘Tha-2 and 3’ as well as 

the evidence of D.W.2 who deposed on behalf of Brac Bank, 

and stated that the salary of the employees is transferred 

to their accounts from the account of Smart Services.    

It is true, as has been submitted on behalf of the 

appellants that the drivers are liable to receive the 

benefits under the Labour Act 2006. However, it must be kept 

in mind that workers under the Labour Act are entitled to 

receive benefits from the employer by whom they are 

employed. If for argument’s sake it is accepted that the 

employer of any person engaged in service is bound to 

provide a letter of appointment/contract of service under 

the Labour Act, that liability will fall squarely on the 

person/organisation employing the workers. The 

appellants/petitioners herein did not bring any action 

before the Labour Court against Grameen Phone for not 

issuing them a letter of appointment. 

For all intents and purposes, the evidence on record 

indicates that the drivers-appellants herein were engaged 

pursuant to publicity made in newspapers by Smart Services 
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Ltd./Jamsons International. It is also clear that the 

salaries were drawn by the appellants from their bank 

account wherein their salaries were transferred by Smart 

Services Ltd. It is therefore clear that the drivers were 

employed by Smart Services Ltd. and, thereafter, their 

service as driver was provided to Grameen Phone. Hence, if 

anyone is liable to provide the appellants with any letter 

of appointment, or any other benefit under the Labour Act it 

is Smart Services Ltd./Jamsons International.  

The appellants have stated that Smart Services 

Ltd./Jamsons International have said that they are unable to 

pay gratuity to the drivers. However, it is our considered 

view that such denial by Smart Services Ltd./Jamsons 

International will not absolve them of their liabilities 

under the law if it is established that Smart Services 

Ltd./Jamsons International, as the case may be, is the 

employer. 

The claim that because the drivers were working in the 

premises of Grameen Phone they are, therefore, workers of 

Grameen Phone, is not tenable in view of the judgement of 

this Division in the case of Karnaphuli Paper Mills Workers 

Union v. Karnaphuli Paper Mills Ltd. and another reported in 

22 BLD(AD)33. In that case it was held that, “It is not 

enough that the person is working in the premises of a 

certain establishment and does not include a person who 

works under the control and supervision of the contractor.” 

As mentioned above the evidence and materials on record tend 

to indicate that the drivers were under the control and 

supervision of Smart Services Ltd./Jamsons International. 

Hence, by no stretch of the imagination can it be held that 
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the drivers were employed by Grameen Phone.    

In the course of hearing of the appeals and other civil 

petitions for leave to appeal it transpired that a good 

number of appellants had settled their disputes by receiving 

lump sums from Grameen Phone.  

We adjourned the matter so that the remaining 

appellants may get the opportunity to settle their disputes. 

As a result, a few more appellants agreed to take lump sum, 

whereas others did not. We ascertained from the learned 

Advocates for respondent No.1 that Grameen Phone is still 

willing to pay lump sums do the remaining drivers according 

to the calculations made by it taking into consideration 

their length of service.  

In view of the discussion above, we find that Grameen 

Phone is not the employer of the appellants.  

However, we have seen the amount of the lump sums 

offered to the drivers who have chosen to accept the offer. 

We find that the sums offered are reasonable and based on 

rational calculation. Hence, in view of the settlement 

reached with many of the appellants, and the willingness of 

Grameen Phone to pay the due lump sums to the remaining 

appellants/petitioners, we hereby direct Grameen Phone to 

pay to the remaining drivers-appellants/petitioners their 

due lump sum payment. This we do in exercise of our power 

under Article 104 of the Constitution.  

Before concluding we reproduce below the order that we 

had passed in respect of virtual hearings:     

”In course of hearing this appeal by virtual means, the 
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learned Attorney General mentioned the difficulties being 

faced by the litigants of this country due to the effects of 

Covid-19. He elaborated that there are numerous cases where 

special limitations apply and it has not been possible for 

the parties to any litigation to physically go to the Courts 

for remedy. He explained that the relentless incidence of 

Covid-19 is causing fear among the citizens, so much so that 

even when the Courts reopen, they will be fearful of going 

to the Courts immediately. He further stated that the 

Subordinate Courts are open from 5th August, 2020, but there 

is no certainty that the need will not arise to lockdown 

again, as is happening in many parts of the world. In such 

circumstances, he submits that the need is there to have an 

open-ended safeguard like that pronounced by the Supreme 

Court of India in Suo Motu WP (C) No.3 of 2020 allowing a 

blanket extension of all periods of limitations in all 

proceedings, including limitations specified in special 

laws, till further order. 

Mr. A.M. Aminuddin, learned Senior Advocate and 

President of the Supreme Court Bar Association, expressed 

similar views. Both the leaders of the Bar were supported by 

other senior members of the Bar, including Mr AF Hassan 

Ariff, Senior Advocate and former Attorney General for 

Bangladesh and Mr Qamrul Hoque Siddiqui. 

Mr Murad Reza, learned Additional Attorney General has 

kindly furnished us with details of how other countries, 

such as the UK, Italy, Spain, the USA, Australia, Canada, 

India and Sri Lanka have dealt with the issue now raised 

before us.  

It appears that different countries have dealt with the 

issue in different ways, but all have applied some sort of 
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concession in view of the emergent situation created by 

Covid-19 pandemic. 

  We have given our most anxious thought to the issues 

raised from the Bar. Indeed, it is an extraordinary and 

unprecedented situation that has caused turmoil across the 

globe. The law makers did not and could not have foreseen 

such calamitous act of God. Our laws on limitation cannot be 

expected to cover this kind of uncertainty. Needless to say, 

the litigant public have faced and still face serious 

challenges in filing petitions/applications/suits/ 

appeals/revisions etc. 

In the prevailing facts and circumstances, bearing in 

mind that there appears to be a likely spike in the 

incidence of Covid-19 in the aftermath of Eid-ul-Azha 

celebrations, we consider it our bounden duty to come to the 

aid of the litigant public. In these extraordinary 

circumstances we are inclined to overlook the niceties of 

the existing laws for the sake of justice. The right of the 

litigant to come before the Court to seek remedy may not be 

thwarted by the emergent situation which is beyond all 

control and cannot be averted by humankind. 

  We are conscious of the fact that the existing laws do 

not give any Court or Tribunal the authority to extend the 

period of limitation provided under any special law. 

However, we are also aware of the singularly unprecedented, 

unwonted and totally unavoidable circumstances which has 

compelled people all over the world to be confined to their 

homes. 

  Therefore, in exercise of our power and the authority 

vested in us by the Constitution under article 104, it is 

thus ordered that any period of limitation in filing 
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petitions/applications/suits/appeals/revisions/all other 

proceedings, civil, criminal or administrative, under 

general or special laws, which expired on or after 26 March, 

2020 stands extended till 31st August, 2020.  

This order has been passed to do complete justice and 

is a binding order within the meaning of article 111 of the 

Constitution on all Courts/Tribunals.” 

Let this order form part of this judgement.  

With the above observation and discussion these appeals 

are disposed of without any order as to costs. The Civil 

Petitions for Leave to Appeal Nos.1978 of 2018 and 4404 of 

2018 are similarly disposed of in the light of the judgement 

of the appeals.  

C. J. 

J.  

J.  

J.  

J.  

J.  

J.  

 

 
 

 
B.S./B.R./*Words-8,146*   

 

 

 


