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Hasan Foez Siddique, J: This Criminal Petition for leave to appeal is 

directed against the judgment and order dated 15.01.2019 passed by the 

High Court Division in Criminal Miscellaneous Case No.52894 of 2017 

disposing of the same and directing the Chairman of University Grants 

Commission for holding an inquiry upon setting aside the cognizance 

taking order dated 05.01.2017 passed by the Metropolitan Magistrate, 

Cognizance Court No.2, Chittagong in C.R. Case No.09 of 2017. 

 The relevant facts, for the disposal of this petition, are that one Kabir 

Mohammad Ashraf Ullah, Administrative Officer of Southern University 

of Bangladesh filed C.R. Case No.09 of 2017(Chalkbazar) against  Md. 
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Osman,  Mohammad Salim Uddin, Md. Taslim Uddin, Md. Minhazur 

Rahman, Rejaul Alam and Ahmed Golam Sarwar under Sections 

467/468/469/471/472/420/34 of the Penal Code alleging, inter alia, that the 

Southern University, getting approval from the University Grant 

Commission (shortly, the U.G.C.) and the Ministry of Education has been 

running its academic functions. It is alleged that the accused persons 

illegally created a Trust in the name Southern University Trust (shortly, the 

Trust) and, without obtaining approval of the relevant authorities, opened 

campuses in 12 different places of the country and started running 

academic activities and issued academic certificates to different persons. In 

such circumstances, the Southern University authorities filed Writ Petition 

No.10549 of 2014 challenging the activities of the accused persons. 

Accordingly, a Rule Nisi was issued in that writ petition and after contested 

hearing the High Court Division,  by a judgment and order dated 

29.04.2015, made the Rule Nisi absolute with a direction to the Education 

Ministry and U.G.C. to take necessary steps for closure of all the campuses 

established by the accused persons. But they continued their illegal 

activities. In November and December of 2016, the Southern University 

received three different letters from the Education Ministry, Chittagong Bar 

Association and the British High Commission in Dhaka. In those three 

letters, the Southern University was requested to verify the genuineness of 

three academic certificates issued in the name of the Southern University in 

favour of three different persons under the signature of accused No.4 as the 

purported Controller of the University. Upon receipt of Education 

Ministry’s letter of dated 13.11.2016, the Southern University, on its own 

initiative, caused an inquiry and found that the accused persons have 
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illegally issued at least 25 false academic certificates to 25 persons during 

the years from 2007 to 2016, as mentioned in the complaint petition. The 

complainant alleges that, in the above noted manner, the accused persons 

have committed the offences under Sections 467/468/469/471/472/420 and 

34 of the Penal Code. 

 The learned Metropolitan Magistrate, Cognizance Court No.2, 

Chattagram examined the complainant Kabir Mohammad Ashraf Ullah 

under Section 200 of the Code of Criminal Procedure and took cognizance 

of the offence against the accused persons under Sections 

467/468/469/471/472/420 and 34 of the Penal Code and issued warrant of 

arrest. The accused persons appeared in the Court and obtained bail. 

Thereafter, they filed an application under Section 561A of the Code of 

Criminal Procedure in the High Court Division and obtained Rule. 

 The High Court Division by the impugned judgment and order 

disposed of the Rule upon setting aside the cognizance taking order dated 

05.01.2017 passed by the learned Metropolitan Magistrate, Cognizance 

Court No.2 and directed the U.G.C. for holding inquiry over the matter 

with the some observations. Against the said judgment and order of the 

High Court Division, the complainant has filed this Criminal Petition for 

Leave to Appeal. 

Mr. Motahar Hossain, learned Advocate appearing for the 

petitioners, submits that though the petition of complaint disclosed a strong 

prima facie case against the accused respondents under Sections 

467/468/469/471/472/420 and 34 of the Penal Code, the High Court 

Division erred in law in setting aside the cognizance taking order and 

directing the U.G.C. for holding  an inquiry. 
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Mr. Shah Munjurul Haque, learned Advocate appearing for the 

respondents, submits that the High Court Division upon proper 

appreciation of the materials on record held that the prima-facie allegation 

under Section 3(2) of the †emiKvix wek¡we`¨vjq AvBb, 2010 (the Ain) may be 

made out from the petition of complaint and, thus, rightly directed the 

University Grant Commission to hold an inquiry upon setting aside the 

cognizance taking order of the Magistrate. There is no error in the order of 

the High Court Division.  

On perusal of the petition of complaint, it appears that the 

complainant brought specific allegation against the accused respondents 

that they, in collusion with each other, fabricated certificates using the 

name of Southern University, Bangladesh which were used for illegal 

benefit. In the petition of complaint, it was inter alia, stated, 

“Rqbvj Av‡e`xb wmwÏKx KZ©„K PU«Mªvg †Rjv AvBbRxex mwgwZi wbKU 

cª`Ë mvD`vb© BDwbf©vwmwU evsjv‡`k A_©vr ev`xi cªwZôv‡bi bvg I †jv‡Mv 

e¨envic~e©K Rqbvj Av‡e`xb wmwÏKxi eive‡i Bmy¨K…Z cª‡ekbvj mvwU©wd‡KU, 

GKv‡WwgK U«vÝwµÞ Ges cªZ¨qb c‡Îi †Kvb ai‡Yi ev¯ Íe Aw¯ÍZ¡ bvB| A_©vr 

D³ KvMRcÎ mg~n m¤ú~Y© f~qv Ges Rvj RvwjqvwZi gva¨‡g m„ó Ges Zvnv 

ev`xi cªwZôvb KZ©„K Bmy¨K…Z b‡n| D³ KvMRc‡Î cix¶v wbqš¿K Ges †iwRóªvi 

wnmv‡e hvnv‡`i‡K †`Lv‡bv nBqv‡Q Zvnviv KLbI ev`xi cªwZôv‡b Kg©iZ wQ‡jb 

bv Ges eZ©gv‡bI bvB| Zvnv‡`i mwnZ ev`xi cªwZôv‡bi †Kvb m¤ú©K bvB| 

AvmvgxMY ci¯úi †hvMmvR‡k D³ Rvj mb` cÎ, GKv‡WwgK U«vÝwµÞ I 

cªZ¨qbc‡Î cix¶v wbqš¿K I †iwRóªv‡ii Kjv‡g fyqv e¨w³i bvg emvBqv Rvj 

¯v̂¶i cª`vb Kwiqv D³ KvMRcÎvw` m„Rb KiZt Rvj mb‡`i A‰ea e¨emvi 

gva¨‡g jvfevb nBqv‡Qb| ” 
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The Cognizance Magistrate, upon perusal of the contents of petition 

of complaint and examining the complainant under Section 200 of the 

Code of Criminal Procedure, found prima facie case against the accused 

respondents punishable under Sections 467/468/469/471/472/420/34 of the 

Penal Code and, accordingly, issued warrant of arrest against them. 

The plenitude of power under section 561A  of the Code of Criminal 

Procedure by itself, makes it obligatory for the High  Court Division to 

exercise the same with outmost care and caution. Such inherent jurisdiction 

may be exercised, namely, to give effect to an order under Cr.P.C.; to 

prevent abuse of teh process of the court, and to secure the ends of justice. 

The width and the nature of the power itself demands that such inherent 

powers are to be exercised sparingly and with caution and only in cases 

where the High Court Division is, for reasons recorded, of the clear view 

that continuance of the prosecution would be nothing but abuse of the 

process of the Court or proceeding is merely attended with malafide on the 

face of the record.  The High Court Division will not quash the proceeding 

if it is required to call upon appreciation of evidence. It cannot assume role 

of appellate Court while dealing  with an application under section 561A of 

the Code of Criminal Procedure.  In the instant case, since the petition of 

complaint discloses prima facie case against the accused respondents 

punishable under the aforesaid provisions of law, we are of the view that 

the High Court Division has committed an error of law in setting aside the 

cognizance taking order of the Magistrate. It failed to exercise its power 

under section 561A of the Code of Criminal Procedure having regard to the 

facts and circumstances of the case.  
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Considering the contents of the petition of complaint, cognizance 

taking order of the Magistrate and other materials on record, we find 

substance in this petition. 

Thus, the petition is disposed of. The impugned judgment and order 

of the High Court Division dated 15.01.2019 passed in Criminal 

Miscellaneous Case No.52894 of 2017 is hereby set aside. The trial Court 

is directed to proceed with the case in accordance with law. 

                                      C.J. 

                                                                                                         J. 

                  J. 

                  J. 

                                        J. 

                                                                                                                    

The 14th  June, 2021. 
M.N.S./words-1388/ 


