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             JUDGMENT 

Obaidul Hassan, J. These Jail Appeals are directed against the 

judgment and order dated 15.11.2011 and 16.11.2011 respectively 

passed by a Division Bench of High Court Division in Death 

Reference No.25 of 2006 with Criminal Appeal No.1161 of 2006 

with Jail Appeal No.156 of 2006, and Criminal Appeal No.1375 of 

2006 with Jail Appeal No.154 of 2006, and Criminal Appeal 

No.4482 of 2006 with Jail Appeal No.155 of 2006 and Criminal 
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Appeal No.4326 of 2006 with Jail Appeal No.153 of 2006 with Jail 

Appeal No.152 of 2006 partly accepting the reference and 

dismissing the appeal arising out of Druto Bichar Case No.16 of 

2005 corresponding to Kamrangirchar Police Station Case No.7(2) 

05 dated 22.02.2006 in connection with G.R. No.12 of 2005 under 

Sections 302/34 of the Penal Code, 1860 (hereinafter referred to as 

the Penal Code) convicting the appellants and sentencing them to 

death with a fine of Tk. 50,000.00. 

 Facts of the case, in short, are that one Shefali lodged First 

Information Report (Shortly, FIR) with kamrangirchar police 

station being No. 07(2)05 dated 22.02.2005 stating, inter alia, that 

on 26.02.2005 at 4:00 p.m. keeping her mother Sakina Begum 

(hereinafter referred to as Sakina) and son Sohel of 12 years in her 

residence of Kamrangirchar, she went to her father's house at 

Madaripur. On 22.02.2005 at 5:00 p.m. she received a message 

through telephone that her mother Sakina Begum and her son 

Sohel had been killed. Reaching her residence at Kamrangirchar, 

she came to know that on 10.02.2005 at 14:45 p.m. they were 

murdered inside the house (hereinafter referred to as Place of 

Occurrence in short P.O). The police and the locals after breaking 

the door entered into the room and recovered two decomposed 

dead bodies and sent them for postmortem. It was suspected that 

the reasons behind such murder might be the sequel to the 
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conflict between the deceased family and the suspected accused 

namely Falan, Yunus, Roky Mia and Afsar. In this regard, the 

informant lodged FIR with Kamrangirchar Police Station which 

was registered as Kamrangirchar Police Station Case No.07(2)05 

under Sections 302/34 of the Penal Code. 

 During investigation two accused namely, Md. Afsar Ali 

Sheikh and Md. Abdul Mannan alias Mannan made confessional 

statements under Section 164 of the Code of Criminal Procedure, 

1898 (shortly, the Code) implicating themselves and others. 

 After investigation, the police submitted charge sheet on 

19.04.2005 against Abdul Mannan alias Mannan, Nure Alam, Md. 

Abul Hossen, Mykel Faruq and Md. Afsar Ali Sheikh under 

Section 302 read with Section 34 of the Penal Code accusing them 

for the murder of the deceased Sakina Begum and Sohel. 

 At the commencement of trial, charge was framed against 

the accused persons under Section 302 read with Section 34 of the 

Penal Code by the trial Court and it was read over to the accused 

persons present before the trial Court to which they pleaded not 

guilty and claimed to be tried. 

 The prosecution examined as many as 12(twelve) witnesses 

in support of the prosecution case and they were cross-examined 

by the defence. Thereafter, the accused persons were examined 
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under Section 342 of the Code of Criminal Procedure, 1898 to 

which they claimed innocence and led evidence in defence.  

 The defence case as it transpires from the trend of cross-

examination is that of innocence and false implication. It was 

divulged in defence that the informant had an extramarital 

relationship with one local which locked an internal conflict 

between them. For such reasons accused were implicated.  

 The learned Judge of the Druto Bichar Tribunal-1, Dhaka 

(hereinafter referred to as the Tribunal), in consideration of the 

evidence on record, found the charge sheets accused persons 

Abdul Mannan alias Mannan, Nure Alam, Md. Abul Hossen, 

Mykel Faruq and Md. Afsar Ali Sheikh guilty of the charge under 

Section 302 read with Section 34 of the Penal Code and 

accordingly, convicted and sentenced them to death and also to 

pay a fine of Tk.50,000.00.  

 Being aggrieved by and dissatisfied with the judgment and 

order of conviction and sentence dated 27.02.2006 passed by the 

Tribunal, the convicts namely, Md. Afsar Ali Sheikh preferred 

Criminal Appeal No.1161 of 2006 with Jail Appeal No.156 of 2006; 

Md. Abul Hossain preferred Criminal Appeal No.1375 of 2006 

with Jail Appeal No.154 of 2006; Md. Abdul Mannan alias 

Mannan preferred Criminal Appeal No.4482 of 2006 with Jail 

Appeal No. 155 of 2006; Mykel Faruq preferred Criminal Appeal 
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No.4326 of 2006 with Jail Appeal No.153 of 2006 and Nure Alam 

alias Nuira preferred Jail Appeal No.152 of 2006 before the High 

Court Division. Upon hearing the appeals, the High Court 

Division by its judgment and order dated 15.11.2011 and 

16.11.2011 respectively allowed the Criminal Appeals No.1375 of 

2006 and 4320 of 2006 with Jail Appeals No.152-154 of 2006 

preferred by Nure Alam alias Nuira, Md. Abul Hossen, Mykel 

Faruq and they were acquitted from the charge leveled against 

them and also dismissed the Criminal Appeals No.1161 & 4482 of 

2006 along with Jail Appeals No.155 & 156 of 2006 preferred by 

the convict-appellants herein namely, Md. Abdul Mannan alias 

Mannan and Md. Afsar Ali Sheikh; and their conviction and 

sentence imposed by the trial Court was maintained.  

 Being aggrieved by and dissatisfied with the judgment and 

order dated 15.11.2011 and 16.11.2011 passed by the High Court 

Division in Death Reference No.25 of 2006 along with Criminal 

Appeal Nos.1161 of 2006 and 4482 of 2006 with Jail Appeal Nos. 

156 of 2006, and 155 of 2006 (by a common judgment), the convict-

appellants herein preferred these Jail Appeal Nos.3 & 4 of 2015 

before this Division that has arisen out of Jail Petition Nos.1 and 2 

of 2012.  

 Mr. A.B.M. Bayezid, the learned Advocate, appearing for 

the appellants, has taken us through the FIR, testimonies of the 



 

 

 

=6= 

 

witnesses, the judgment and order passed by the trial court and 

the appellate court (High Court Division), the postmortem report 

and connected materials on record and submitted that Md. Afsar 

Ali Sheikh’s statement under Section 164 of the Code is 

exculpation and he retracted his confessional statement saying 

that he was not involved with the offence. Mr. Bayezid also 

submits that the said confession was not supported by any other 

witnesses, and the confession of Mannan is also not effective, 

because he also retracted his statement. He further submitted that 

the statements of P.Ws 8 and 12 are unusual and anomalous and 

are not credible to use in the case as evidence and the High Court 

Division should not have considered those evidence as per law 

for which the judgment has been vitiated in convicting the 

convict-appellants. He further submitted that the trial Court and 

the High Court Division misread and misconceived the facts and 

circumstances of the case and the evidence on record and the 

materials of the case records, 342 statements of the appellants as 

well as the aspect of law and thus committed a serious error of 

law occasioning failure of justice and, as such, the impugned 

judgment and order is liable to be set aside for ends of justice. He 

next submits that the courts below did not apply its judicial mind 

in considering the evidence as well as passing the judgment and, 
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as such, the judgment and order of conviction and sentence is 

liable to be set aside for ends of justice. 

In reply, Mr. Biswajit Debnath, the learned Deputy Attorney 

General appearing on behalf of the respondent, State, submits 

supporting the impugned judgment and order of conviction and 

sentence of the High Court Division and prayed for dismissal of 

the appeal.     

   We have examined the FIR, the testimonies of the witnesses, 

inquest report, post mortem examination report, judgment and 

order of conviction and sentence passed by the Tribunal, 

judgment and order of affirmation of conviction and sentence 

passed by the High Court Division in appeal and the connected 

materials on record. 

In this case, both the appellants have been found guilty of 

the charges brought against them under Sections 302/34 of the 

Penal Code and they have been convicted and sentenced by the 

Tribunal under Section 302 read with Section 34 of the Penal Code 

which was affirmed by the High Court Division. 

 Since the charge against the appellants (accused) has been 

brought by the prosecution under Sections 302/34 of the Penal 

Code, burden lies upon the prosecution to prove that the 

deceased victims Sakina Begum and Sohel were done to death 

and the cause of death was homicidal in nature. Therefore, we 
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shall have to examine whether the prosecution has been able to 

prove the case beyond any shadow of doubt that the death of 

Sakina and Sohel was homicidal in nature and the same was done 

by the appellants.  

 To ascertain the above questions let us first examine the 

evidence on record about the cause of death.  

 From the inquest report of deceased Sohel it appears that 

Ali Nur Hossen, S.I., who held inquest mentioned that "..........m¡n¢V 

¢p¢sl Efl L¡fs ¢cu¡ j¤M Y¡L¡ AhØq¡u j¡b¡ nl£−ll pw−N T¥m¿¹ AhØq¡u fË¡ç qCu¡ f¡nÄÑha£Ñ 

Bmj Hl j¡dÉ−j pe¡š² L¢lu¡ ®j¡x ®j¡n¡lg ®q¡−pe ¢fw B−‚m Bm£ p¡w p¡Ce−h¡XÑ Hl 

j¡dÉ−j EmV f¡mV L¢lu¡ fË¢a−hce fËÙºa L¢l−a b¡¢Lm¡jz ¢p¢s−a lš² ¢eNÑa Hhw k−bø fQe 

dl¡ J p¡c¡ ®f¡L¡u ¢Lm¢hm AhÇq¡u ®c¢M−a f¡Cm¡jz EµQa¡ Ae¤x p¡−s ¢ae g¥Vz fl−e 

L¡−m¡ fÉ¡¾V Hhw N¡−u pÉ¡−ä¡ ®N¢”z h¤L qC−a ®fV fkÑ¿¹ L¡V¡z fQ−el L¡l−e nl£−ll ¢h¢iæ 

Awn R¤¢Vu¡ ¢Nu¡−Rz" (Underlined by us)  

 In the inquest report of deceased Sakina it has been 

mentioned that "...........Nm¡ O¡s qC−a ¢h¢µRæ qCu¡ T¥m¿¹ AhØq¡uz j¤Mjäm p¡c¡ 

®f¡L¡u A¡hªa z fs−e m¡m ¢fË−¾Vl n¡s£, c¤C f¡ g¡L Ll¡, ®fV g¥m¡, h¤−L N¡jR¡ ¢cu¡ M¡−Vl 

f¡u¡l p−‰ h¡d¡ (m¡−n k−bø fQe J c¤OÑå l¢qu¡−Rz)" (Underlined by us)   

 Thus, it appears from the inquest report that the head of 

Sohel was hanging with the body and the throat of Sakina was 

severed from her neck and was hanging being detached from the 

neck. 

 In the postmortem report of Sohel, the cause of death was 

opined by the doctor as under:  
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“Opinion: In my opinion the death is due to haemorrhage and 

shock resulting from cut throat injury which is ante-mortem and 

homicidal in nature.” 

 Regarding the cause of death of Sakina it was opined in the 

postmortem report by the doctor that the death was due to 

asphyxia resulting from strangulation which was ante-mortem 

and homicidal in nature. 

 Thus, considering the nature of injuries, it appears that the 

cause of death of Sakina and Sohel was homicidal in nature. 

 In the FIR, the informant claimed that the convict-appellants 

caused her mother and son to death. There was no eye witness of 

the occurrence.  

 Now, let us turn our eyes to examine the circumstances, 

judicial confessions made by the appellants as well as the 

depositions of the witnesses to ascertain whether the appellants 

caused the death of the deceased victims which were homicidal in 

nature.  

In course of the trial, the prosecution in all examined 12 

witnesses of them P.W.1, Shefali Bagga is the informant and her 

mother and son Sohel were murdered. P.W.3, Md. Tota Mia 

husband of P.W.1, P.W.2 Md. Salahuddin, P.W.4, Md. Mokhles, 

P.W.7, Alam are the local seizure list witnesses of whom P.W.2 is 

also a witness of inquest. They merely heard the 

occurrence. P.W.5, Farida Yeasmin, P.W.6, Hasina Khatun are the 
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neighbours of P.W.1. They heard the incident but did not disclose 

the manner of occurrence. P.W.8, Md. Rafiqul Islam, Metropolitan 

Magistrate, Dhaka who recorded the confessions of accused Md. 

Afsar Ali Shaikh and Abdul Mannan. P.W.9, Dr Md. 

Habibuzzaman Chowdhury held autopsy upon the dead bodies.  

P.W.10, S.I Md. Moniruzzaman recorded the case and filled up 

the form of FIR. P.W.11, Constable Md. Nizamuddin carried the 

dead bodies to the morgue for autopsy. P.W.12, S.I. Ali Nur 

Hossain investigated and submitted charge sheet against the 

accused. 

 P.W.1, Shefali Begum as informant deposed that on the 6th 

February she went to Madaripur keeping her mother Sakina 

Begum and son Sohel in her residence. She talked with them over 

telephone four days after her going to Madaripur. Subsequently, 

she received information from her neighbour Salauddin about the 

incident. Accordingly, she rushed to Dhaka and came to learn 

that the locals saw her mother and son during 10th to 12th 

February but after then they did not see them. On the 21st 

February, the neighbours for the first time could sniff the smell of 

rotten dead bodies from the inside of the house and they 

informed about the matter to the police. The police and the locals 

opened the door by breaking the same and recovered two 

decomposed dead bodies. She further stated that she suspected 
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accused Afsar a tenant, who borrowed Tk.3,000.00 from her. 

Regarding repayment of the said amount of money there was a 

conflict between them and to that effect once he tried to 

strangulate her. Later on, Afsar was arrested by the police and 

confessed that he along with Nuira, Mannan, Abul and Mykel 

murdered her mother and son. Subsequently, accused Mannan 

also confessed that he gave three dao blows on the body of her 

mother and they left the P.O. by locking the door keeping the 

deceaseds inside. Shefali lodged the FIR and proved the same as 

Exhibit-1 and her signature on it as Exhibit-1/1. She identified 

accused Afsar, Mannan, Nuira, Abul and Mykel Faruk on the 

dock and said that the accused persons disclosed that on 12th 

February at 11:00 p.m. they entered into her residence and at 

about 12:00 a.m. they murdered her mother and son. On that 

fateful night, they watched movie in a C.D. at her residence which 

was subsequently seized by the police. 

In cross-examination, she stated that she did not mention the 

name of Mannan in the FIR and also did not mention that her 

husband married thrice and she was her husband’s third wife, 

accused Afsar was her tenant and some outstanding money had 

been lying with him for which once he tried to strangulate 

her. She denied the suggestion that she had an extramarital 

relationship with one local and Afsar used to bring tea for them 
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and at one stage Afsar found them in an immoral position. She 

further stated that she was in Kuwait for 5(five) years and after 

return she constructed a house. She lodged the FIR and heard the 

occurrence from the witnesses and accused Nuira stated that they 

murdered her mother and son. 

 P.W.2, Salahuddin is a local seizure list witness. He deposed 

that he was informed about the incident by the locals and 

informed the matter to the police station. The police and locals 

opened the door by breaking it and recovered the dead bodies of 

Sohel and Sakina. S.I. Ali Noor Hussain held inquest upon the 

two cadavers. He proved the inquest report as Exhibits-2 and 3 

respectively and his signature on those reports as Exhibits-2/1 

and 3/1 respectively. He informed the matter to the informant 

Shefali, who came on 23rd February and lodged the FIR.  The 

police seized some materials along with blood stained mattress 

and prepared seizure list. He proved the same as Exhibit-4 and 

his signature on it as Exhibit-4/1. On 9th February one C.D. 

cassette and one 21” TV along with a remote was seized (Exhibit-

5) from the house of accused Abul. He proved his signature as 

Exhibit-5/1. One blood-stained lungi was seized from the house 

of accused Mannan who was subsequently arrested. He proved 

those materials as Mat. Exhibits-I and II series respectively. 
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 In cross-examination, he admitted that he did not see the 

occurrence. He denied the suggestion that he deposed falsely. 

 P.W.3, Md. Tota Mia is the husband of the informant and a 

seizure list witness.  He deposed that he was a mason by 

profession.  Being informed about the incident he rushed to the 

P.O. and found that his mother-in-law and son were killed. His 

wife lodged the FIR against accused Afsar, Nuira and Abul.  

Accused Afsar confessed that he along with Mannan, Nuira, 

Mykel Faruq and Abul murdered them. On 27.02.2005 one C.D. 

cassette was recovered from the house of Abul in his presence 

which was marked as Exhibit-6. He proved his signature in the 

seizure list as Exhibit-6/1. Later on one ‘boty’ was seized which 

was marked as Exhibit-7 and he proved his signature in the 

seizure list as Exhibit-7/1, on the admission of Abdul Mannan 

one blood-stained lungi was recovered from his house on 

01.03.2005 (Exhibit-8) and the said witness has proved his 

signature as Exhibit-8/1. The police arrested accused Afsar, 

Mannan, Nuira, Mykel and Abul. They confessed that they had 

murdered them. The PW 3 identified the accused on the dock. 

 In cross-examination, PW 3 admitted that he did not see the 

occurrence and the time of confession of accused was not known 

to him. He denied the suggestion that for the cause of immoral 
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activities of his wife such incident took place and he deposed 

falsely. 

 P.W.4, Md. Mokhles was a rickshaw puller by profession 

and uncle of the informant. He deposed that the informant lodged 

the FIR. Later accused Afsar and Mannan were nabbed. He was 

taken to the police station wherein the accused Afsar confessed 

that he along with Faruq, Abul, Mannan and Nuira had murdered 

the deceased. One C.D. cassette was recovered from the house of 

Abul and a blood-stained lungi was recovered from the house of 

Abdul Mannan. 

 In cross-examination, he denied the suggestion that due to 

previous enmity the accused persons were falsely implicated in 

this case. 

 P.W.5, Farida Yeasmin and P.W.6, Hasina Khatun were the 

local witnesses. They deposed that the dead bodies were 

recovered from the house of the informant by breaking the door. 

 In cross-examination, they stated that after the occurrence, 

the news was published in the newspaper regarding the incident 

to the effect that ‘the murder of the deceased was caused as a 

consequence of extramarital relation of the informant.’ 

 P.W.7, Alam is a resident of Munshirhati. He deposed that 

the police opened the door after breaking the same and recovered 

the dead bodies of the deceaseds and prepared the inquest report. 
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He stood as a witness and he proved his signature in the inquest 

report which has been marked as Exhibit-2/2 and Exhibit-3/2. 

  In cross-examination, he stated that he cannot say how 

many injuries were found in those dead bodies. 

P.W.8, Md. Rafiqul Islam, was a Metropolitan Magistrate at the 

relevant time. He deposed that he recorded confessions of the 

accused upon complying with all legal formalities laid down in 

Section 364 of the Code of Criminal Procedure. He proved the 

confessions of Afsar and Abdul Mannan as Exhibits-9 and 10 

respectively. He stated that their confessions were true and 

voluntary. 

 In cross-examination, he stated that legal formalities were 

complied with in recording the confessions and denied the 

suggestion that at that time of recording the confession the I.O. 

was present. 

 P.W.9, Dr. Md. Habibuzzaman Chowdhury deposed that at 

the relevant time he was the Assistant Professor, Forensic 

Medicine Department of Sir Salimullah Medical College, 

Dhaka. On 21.02.2005 he held autopsy of the dead body of Sakina 

Begum and found as under: 

“Body was decomposed at earthly maggot stage. Ligature 

material was in situ. 
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On removal of the ligature material a complete transverse 

ligature mark was seen around the neck in mid level. No 

other external injury was seen. 

On dissection: no internal injury was seen inside the body.  

He mentioned that viscera was found congested, ante-

mortem congestion in the neck tissue under the ligature 

mark.” 

This witness opined that “the death was due to asphyxia resulting 

from strangulation which was ante-mortem and homicidal in 

nature.” He proved the report as Exhibit-11.  

On the same day, P.W.9 also held autopsy of Sohel and 

found as under: 

“Body was mutilated. Head was detached and devoid of 

soft tissue. Head was being separated from the trunk by 

homicidal cut throat. No other ante-mortem injury was 

detected as body was decomposed being mutilated multiple 

bones are being fractured. 

On dissection: ante-mortem congestion was seen in the soft 

tissue of the neck injury. Body was found mutilated due to 

decomposition.” 

Doctor, the P.W. 9 gave his opinion saying that “the death was 

due to haemorrhage and shock resulting from cut throat injury 

which was ante-mortem and homicidal in nature.” He also 

proved the said report as Exhibit-12. 

 In cross-examination, he denied the suggestion that without 

holding proper postmortem he prepared the reports. 
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P.W.10, Md. Moniruzzaman, deposed that at the relevant 

time he was attached to Kamrangirchar Police Station. He 

recorded the case and filled up the form of FIR, he proved the 

same as Exhibit-15. In cross-examination, he stated that in FIR the 

informant suspected accused Falan, Yusuf, Rafiq and Afsar. 

 P.W.11, Constable Nizamuddin, carried the dead bodies to 

the morgue for autopsy. 

 In cross-examination, he admitted that he did not identify 

the dead bodies. 

 P.W.12, Ali Noor Hussain deposed that at the relevant time 

he was attached to the Kamrangirchar Police Station. On being 

informed, he rushed to the P.O. and recovered two decomposed 

dead bodies and prepared the inquest report and sent the dead 

bodies to the morgue for autopsy. The case was entrusted to him 

for investigation. He visited the P.O, prepared the sketch map and 

index, recorded the statements of the witnesses under section 161 

of the Code, seized alamots and arrested the accused Abdul 

Mannan and Afsar, who made confessions before the 

Magistrate. He also arrested the other accused and submitted 

charge sheet against accused Abdul Mannan, Nuira, Abul 

Hussain, Mykel Faruq and Afsar. 

 In cross-examination, he stated that being received the radio 

message from his higher officers, he went to the P.O. wherein he 
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found 100/150 people assembled there. Opening the door by 

breaking the same he along with others entered into the house 

and recovered the dead bodies. He admitted that he arrested 

accused Afsar and Abdul Mannan who later made confessions 

and denied the suggestion that those confessions were not 

voluntary. He also denied the suggestion that without proper 

investigation he submitted a perfunctory charge sheet. 

These are all the evidence on record adduced by the 

prosecution to prove the charge. 

 The defence also examined two witnesses. Now let us see 

what did they say in their deposition.  

 D.W.1, Md. Hanif a local businessman, deposed that 

accused Abul was known to him, who was a tempo driver by 

profession. On 21.02.2005 he heard about the incident of 

murder. He also deposed that accused Abul was not present in 

his house at the time of occurrence and he had no complicity with 

the alleged murder. 

 In cross-examination, he denied the suggestion that accused 

Mannan and Afsar confessed their guilt and he deposed falsely. 

 D.W.2, Haji Abdul Khaleque was a local witness and 

accused Abul was known to him. He deposed that accused 

Mannan and Afsar were the tenants under accused Abul. The 

police arrested Abul from his house. 
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 In cross-examination, he stated that on 12.02.2005 a 

conspiracy of murder was hatched up in the house of Abul. 

 D.W.1, Md. Hanif and D.W.2, Haji Abdul Khaleque in fact 

tried to prove the innocence of accused Abul Hussain. 

 There is indeed no eyewitness in the instant case and the 

case absolutely rests upon the confessions of the two accused Md. 

Afsar Ali Shaikh and Md. Abdul Mannan alias Mannan. Their 

confessional statements run as follows:  

Appellant Md. Afsar Ali Sheikh: “B¢j L¡f−sl hÉhp¡ 

Lla¡j, j¢qm¡−cl−L ®hn£ h¡¢L ®cu¡u Bj¡l h¡h¡ Bj¡−L A¢hnÄ¡p L−l j¡p 

®c−sL B−N h¡¢s ®b−L ®hl L−l ¢c−m B¢j Bj¡l hå¥ Bh¤−ml h¡p¡u ¢N−u 

E¢W, Na 12.02.2005 Cw B¢j J Bh¤m LÉ¡lj ®h¡XÑ ®M−m h¡p¡u ¢N−u ®c¢M 

®N−V j¡æ¡e, e¤l Cpm¡j, J g¡l¦L−L ®c¢Mz Bjl¡ ph¡C Bh¤−ml h¡p¡u Y¥¢L, 

h¡p¡u I¢ce AeÉ ®LE ¢Rm e¡z Bh¤m HL¢V ¢p¢X R¡sm Bjl¡ R¢h ®cM−a 

b¡L¡L¡−m j¡æ¡e h−m ®ng¡m£ a¡l h¡¢s j¡æ¡−el e¡−j ¢m−M ¢c−u ¢h−u Ll−a 

Q¡uz ¢L¿º¤ ®ng¡m£l j¡ a¡ Ll−a ®cue¡z aMe e¤l Bmj h−m ®ng¡m£l j¡ a¡l 

j¡J Hl p¡−b J TNs¡ L−l−R e¤l Bmj J g¡l¦L aMe HL¢V fË¡e S¤p 

®M−a¢Rmz aMe Bh¤m ¢p¢X hå L−l LÉ¡−pV¢V q¡−a ¢e−u h−m Qm ®ng¡m£l 

h¡p¡u k¡Cz a¡l B−N j¡æ¡e h−m Qm ®ng¡m£l j¡−L ®j−l −g¢mz aMe Bjl¡ 

5 S−e HL−œ ®ng¡m£−cl h¡p¡u k¡C, j¡æ¡e ®ng¡m£−cl h¡p¡l ®N−V ¢N−u 

®ng¡m£l j¡−L M¡m¡ M¡m¡ h−m X¡L−m ®ng¡m£l j¡ ®L X¡−L S¡e−a Q¡C−m 

j¡æ¡e f¢lQu ®cu, aMe ®ng¡mZl j¡ ®NV M¤−m ®cuz A¡jl¡ ph¡C aMe 

®ng¡m£−cl h¡p¡u Y¥¢Lz Bh¤m ae ¢S−‘p L−l M¡m¡ HL¢V R¢h ®cM¡ k¡−hz 

aMe ®ng¡m£l j¡ h−m B¢j O¤¢j−u k¡h aMe ®a¡jl¡ R¢h ®c−M Bj¡−L ®X−L 

¢c−u ®k−u¡z Hpju ®ng¡m£l j¡ h¡p¡l ¢ia−l Y¥L−a k¡Ju¡l pju g¡l¦L 

¢fRe ®b−L ®ng¡m£l j¡ R¢Le¡ ¢h¢hl j¤−M q¡a ¢c−u ®Q−f d−l Hhw p¢Le¡ 

¢h¢hl fs−el n¡¢s L¡fs ¢c−u j¤M ®f¢R−u ®g−m, aMe Bh¤m, e¤l Bmj J 

g¡l¦L H 3 S−e p¢Le¡ ¢h¢h−L d−l a¡l l¦−j ¢e−u ö−u −g−mz aMe j¡æ¡e 

M¡Ju¡l Ol ®b−L h¢V B−e Hhw ph¡C S¡j¡ M¤−m Bj¡−L l¡M−a ®cu Hhw 

Bj¡−LV ®N−V f¡q¡s¡ ¢c−a h−mz j¡æ¡e h¢V ¢c−u p¢Le¡ ¢h¢hl Nm¡u ®f¡R 
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j¡−l, aMe l¦−jl M¡−Vl Efl O¤¢j−u b¡L¡ ®ng¡m£l ®R−m ®p¡−qm (10) 

cÙ¹¡c¢Ù¹l në ö−e ®S−N ®N−m Bh¤m ¢N−u ®R−m¢V−L ®Q−f d−l, aMe j¡æ¡−el 

q¡a ®b−L e¤l Bmj h¢V¢V ¢e−u ¢N−u h¢V ¢c−u ®p¡−q−ml Nm¡u ®f¡R ®cuz e¤l 

Bmj J g¡l¦L ®p¡−q−ml m¡n¢V ¢py¢s−a ®V−e H−e g−m Bh¡l O−ll ¢ial 

Y¥−L 15/20 ¢jx ¢ial ®b−L Ol h¾d L−l ®cuz B¢j, Bh¤m J j¡æ¡e aMe 

¢p¢sl L¡−R c¡s¡−e¡, f−l e¤l Bmj J g¡l¦L ¢hc¤Év hå L−l ®hl q−u B−pz 

g¡l¦L h¡¢ql ®b−L a¡m¡ ®j−l ®cuz Bjl¡ ph¡C aMe h¤¢sN‰¡ ec£−a k¡C, 

ph¡C q¡a j¤M d¤C−u Bj¡l L¡−R l¡M¡ S¡j¡ ¢e−u f−s, 12.02.2005 Cw 

¢ch¡Na l¡a AbÑ¡v 13.02.2005 Cw l¡a 00.01V¡ ®b−L l¡a 1.30V¡ fkÑ¿¹ 

Bjl¡ ®ng¡m£−cl h¡p¡u ®b−L ®ng¡m£l j¡ J ®R−ml jªa¥É ¢e¢ÕQa L−l ¢g−l 

B¢p, B¢j i¥m L−l¢R, B¢j Ae¤aç q−u ®üµR¡u H ®c¡o ü£L¡−l¡¢š² ¢cm¡jz 

B¢j rj¡ fË¡b£Ñz''  

Appellant Md. Abdul Mannan:""Na 12.02.2005 Cw ¢ch¡Na 

l¡a 11.00 V¡l ¢c−L Bh¤−ml h¡¢s−a Bh¤m, B¢j, Bgp¡l, e¤l Bmj J 

g¡l¦L ¢p¢X ®cM¡l Se¡ HL¢œa qC, ¢p¢X ®cM¡L¡−m e¤l Bmj h−m ®ng¡m£l 

j¡ l¡Ù¹¡ ¢e−u a¡−L hL¡h¢L ¢c−u−R, aMe Bh¤m h−m Qm h¤¢s−L ®no L−l 

®cC, B¢j hmm¡j ®ng¡m£l p¡−m Bj¡l p¤-pÇfLÑ B−R a¡ Ll¡ ¢WL q−h e¡, 

aMe Bh¤m ¢p¢X M¤−m HL¢V LÉ¡−pV q¡−a ¢e−u Bj¡−cl ¢e−u ®ng¡m£−cl 

h¡p¡u ¢N−u M¡m¡ M¡m¡ h−m X¡L−m ®ng¡m£l j¡ clS¡ M¤−m ¢c−m Bjl¡ ph¡C 

Y¥¢L, Bh¤m J Bgp¡l ®ng¡m£l j¡−L d−l j¤−M L¡fs ®f¢Q−u ö−u ®g−m, 

B¢j h¢V H−e R¢Le¡ ®hN−jl Nm¡u 3¢V ®L¡f ®cC, jªa¥É ¢e¢ÕQa Ll¡l SeÉ 

Bgp¡l h¢V ¢c−u R¢Le¡l Nm¡u BlJ L¥f ®cu, H pju M¡−V O¤¢j−u b¡L¡ 

®p¡−qm ®S−N ®N−m e¤l Bmj J g¡l¦L a¡−L ®Q−f d−l h¢V ¢c−u L¥¢f−u ®j−l 

®g−m, g¡l¦L ®p¡−q−ml m¡n ®V−e ¢e−u ¢p¢s−a ®g−m, Bfp¡l J g¡l¦L 

®ng¡m£l l¦−j Y¥−L V¡L¡ fup¡ k¡ ®f−u−R ¢e−u ®eu, Bh¤m h¡C−l ¢c−u h¡p¡u 

a¡m¡ m¡¢N−u ®cu, Bjl¡ ph¡C aMe ¢nj¤m am¡ h¤¢sN‰¡l O¡−V ¢N−u q¡a f¡ 

d¤C−u k¡l k¡l h¡¢s Q−m k¡C, B¢j i¥m h¤T−a ®f−l Ae¤aç J rj¡ fË¡bÑ£z''  
 

 P.W.8, Md. Rafiqul Islam, Judicial Magistrate, in his 

examination-in-chief stated that the confessional statements of the 

appellants were recorded complying with all the legal formalities 

of section 364 of the Code of Criminal Procedure. The defence 
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cross-examined him but could not shake the credibility of his 

deposition in any manner whatsoever.  

 From the confessional statement of Afsar Ali Sheikh, it is 

found that the confession was made voluntarily but later he 

sought to retract his confession by filing an application at the time 

of examining him under Section 342 of the Code. In his 

application, he claimed that the police after arresting him 

inhumanly tortured and compelled him to make confessional 

statement. The police threatened to put him in to cross-fire if 

confessional statement was not made. The police assured him that 

if he made confessional statement, then he would be made 

approver in the case and be acquitted. So, the confessional 

statement made by him is not true and voluntary.  

 From the evidence on record, it appears to us that appellant 

Afsar Ali Sheikh made the confessional statement voluntarily but 

later he retracted his statement making a false story. During cross-

examining P.W.12, the investigation officer, who produced the 

appellant before the magistrate for making confessional 

statement, was not cross-examined in this regard i.e. he 

compelled the appellant to make confessional statement. So, the 

retraction of confessional statement by the appellant Afsar is out 

of consideration.  
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 It was held in the case of State and another vs. Abdul Kader 

@ Mobile Kader and others [67 DLR(AD) 6] that, “If the 

confessional statement is found true and voluntary, it can form 

the basis for conviction even if retracted so far the maker is 

concerned.”  

 From the materials on record, it appears to us that the 

appellants made confessional statement implicating themselves in 

committing the murder of the deceased victims Sakina and Sohel 

and the confessions were made voluntarily. The judicial 

confession which appears to be true and made voluntarily can be 

the sole basis of conviction against its maker without further 

corroborative evidence even if it is retracted by its maker. 

 We have already discussed in the preceding paragraphs that 

since there is no eyewitness to this incident, confessional 

statements of the appellants can be the sole basis of convicting the 

accused if it is found true and voluntary. The High Court Division 

rightly came of an opinion that the confessional statements made 

by the appellants were true and voluntary. In the case of 

Islamuddin (Md) @ Din Islam vs. State [13 BLC (AD) 81] it has 

been held that “It is now well settled principle of law that judicial 

confession if it is found to be true and voluntary can form the sole 

basis of conviction as against the maker of the same.” In this 

pursuance, the High Court Division observed rightly that “Their 
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confessions were shown as voluntary and inculpatory in nature. 

So it is well established that confessional statements if found 

inculpatory in nature and also true and voluntary it can be used 

against its maker and conviction can solely be based on it without 

any further corroborative evidence.” In the instant case the 

confession made by accused Afsor Ali Sheikh (Ext.9) and Md. 

Abdul Mannan (Ext.10) were not only inculpatory in nature, but 

also true and voluntary. 

When a Magistrate records confessional statement of an 

accused under Section 164 of the Code of Criminal Procedure he 

must observe some legal formalities (i) he must give statutory 

warning and caution the accused that he is not bound to make a 

confession; (ii) the Magistrate must be satisfied on questioning the 

accused that the statement has been made voluntarily. After 

completion of recording the statement, the Magistrate must add a 

memorandum at the end of the confession relating to his action. If 

the Magistrate observes all the legal formalities in recording the 

confessional statement of an accused generally the confession 

should be treated as voluntary and true. 

Even if, in making statement the accused gives inculpatory 

and exculpatory statement together, the Court can accept 

inculpatory part of the statement and reject the exculpatory part 

of such statement of the accused. There is no scope to reject the 
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statement to its entirety, even if one part of the confessional 

statement is untrue and other parts is true. The Court is to see 

whether or not the statement was recorded by the recording 

Magistrate observing all legal formalities. If it is done observing 

all legal formalities only the true part of the statement can be 

accepted by the Court.  

In this case, we find that the statement recording Magistrate 

after observing all legal formalities recorded the statements of the 

accused appellants. Thus, we are not hesitant to accept the same 

as true and voluntary.    

 In this case the appellants retracted their confessional 

statement during examination under Section 342 of the Code of 

Criminal Procedure only, but not before. It has been held in the 

case of State vs. Minhun alias Gul Hassan reported in PLD 1964 

SC 813 that “Retracted confessions, whether judicial or extra-

judicial, could legally be taken into consideration against the 

maker of those confessions himself, and if the confessions were 

found to be true and voluntary, then there was no need at all to 

look for further corroboration. As against the maker himself his 

confession, judicial or extra-judicial, whether retracted or not 

retracted, can in law validly form the sole basis of his conviction, 

if the Court is satisfied and believes that it was true and voluntary 

and was not obtained by torture or coercion or inducement.” 
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 In this case the appellants retracted their confessional 

statement during examination under Section 342 of the Code of 

Criminal Procedure, but in view of the above decision this kind of 

delayed retraction has no value in the eye of law, if the 

confessional statement is found true and voluntary. 

 In view of the facts and evidence discussed above, our 

considered opinion is that the prosecution has been able to 

prove the case beyond reasonable doubt that both the 

appellants murdered the deceased victims Sakina and Sohel 

and, therefore, we find no wrong or illegality at the finding of 

the High Court Division to convict the appellants for murdering 

Sakina and Sohel and sentencing them to death based on 

judicial confession. As such, the conviction and sentence passed 

by the High Court Division in respect of the appellants does not 

suffer from any kind of legal infirmities, thus it does not call for 

interference by this Division. 

 From the materials on record, it is found that the Tribunal 

passed the judgment and order of conviction and sentence of 

death of the appellants on 27.02.2006. Since then both the 

appellants Md. Afsar Ali Sheikh and Md. Abdul Mannan have 

been in condemned cell for more than 14(fourteen) years 

suffering the pangs of death. In this circumstance, we are of the 

view that justice would be sufficiently met, if the sentence of 
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death of the appellants be commuted to one of imprisonment 

for life.  

 Accordingly, the appeals are dismissed. The sentence of 

death imposed upon the appellants Md. Afsar Ali Sheikh and 

Md. Abdul Mannan by the High Court Division is commuted to 

imprisonment for life, however, the fine imposed upon the 

appellants is maintained. 

C. J. 

J. 

J. 

J. 
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