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Date of Hearing : The 21
st
 day of June, 2022 and  

22
nd

 day of June,2022 

   

Date of Judgment : The 23
rd

 day of June, 2022 
      

JUDGMENT 

M. Enayetur Rahim, J: These appeals are directed against the 

judgment and order dated 13.03.2014 passed by a Division 

Bench of the High Court Division in Death Reference No.74 of 

2008, heard along with Criminal Appeal Nos.5357 and 5865 of 

2008 and Jail Appeal Nos.821-823 of 2008 accepting the 

reference, dismissing the appeals and thereby affirming the 

judgment and order of conviction and sentence of death. 

 Since the appeals have arisen out of the same judgment, 

those have been heard together, and are being disposed of by 

this common judgment. 

The facts, relevant for disposal of the present appeals 

are as follows:  

The present condemned prisoner-appellants along with 

another (who was absconding) were put on trial before the 

Druto Bichar Tribunal, Rajshahi in Druto Bichar Case No.4 of 

2008, Nari-O-Shishu Case No.66 of 2007 arising out of G.R. 

No.274 of 2006 corresponding to Godagari (Rajshahi) Police 

Station Case No.20 dated 21.10.2006 and charge was framed 

against them under section 9(3) of the Nari-O-Shishu Nirjatan 

Daman Ain,2000 (Amended 2003) read with sections 302/ 34 of 

the Penal Code to which the appellants pleaded not guilty and 

claimed to be tried.  

The prosecution case in short, is that Md. Rafiqul Islam 

(P.W.1) lodged a First Information Report, shortly, “FIR” on 

October 21, 2006 with Godagari Police Station, Rajshahi 

alleging, inter alia, that he was informed by one Mazibur 
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Rahman on October 20, 2006 at 11.00 P.M. that his daughter 

Mosammat Miliara Khatun alias Roksana and granddaughter Mst. 

Parvin alias Sabnur were murdered in her daughter’s house. 

Having received the said information, he along with his wife 

Aklima, neighbour Naimul and others went to the spot and 

found that his daughter and granddaughter had been 

decapitated and their dead bodies were lying in the 

courtyard; victim Roksana’s head was found in the cowshed and 

head of Sabnur in the latrine. When he asked the people of 

the locality, they replied that they do not know who murdered 

his daughter and granddaughter. His elder grandson Minal came 

after ‘Tarabi’ prayer and called his mother but received no 

answer. Neighbour Ibrahim and Mazed came to the place of 

occurrence. Ibrahim and Mazed climbed up the boundaries of 

the house of his daughter and found the dead body of his 

daughter and became senseless. On hearing hue and cry, many 

people gathered there. The local people Mazibur Rahman open 

the door from the inside and then informed him and he went to 

his daughter’s house. 

The police after investigation into the case submitted 

charge sheet against the present condemned prisoners 

appellants and another under section 9(3)/30 of the Nari-O-

Shishu Nirjatan Daman Ain,2000 read with sections 302/ 34 of 

the Penal Code. 

In order to prove the charge the prosecution examined 19 

witnesses. The defence cross-examined them and on behalf of 

the condemned prisoner Tarikul two witnesses were examined.  

The case of the defence, in short, is that they have 

been implicated in the case falsely and the alleged 

confession made by condemned prisoner-Tariqul Islam @ Bhuta 
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under section 164 of the Code of Criminal Procedure is not 

true and voluntary.  

On conclusion of the trial the Druto Bichar Tribunal, 

Rajshahi by its judgment and order dated 23.07.2008 found the 

present appellants and another guilty under section 9(3)/30 

of the Nari-O-Shishu Nirjatan Daman Ain,2000 read with 

section under sections 302/34 of the Penal Code and sentenced 

them to death.  

The Druto Bichar Tribunal made reference to the High 

Court Division in view of the provision of section 374 of the 

Code of Criminal Procedure for confirmation of the sentence 

of death of the convict, which was registered as Death 

Reference No.74 of 2008. Being aggrieved by the above 

judgment convict-Sonaddi alias Sonaruddi preferred Criminal 

Appeal No.5374 of 2008, convict-Tariqul Islam @ Bhuta and 

Ismail Hossain Babu preferred Criminal Appeal No.5865 of 

2008; they have also preferred Jail Appeal Nos.821, 822 and 

823 of 2008 respectively.  

A Division Bench of the High Court Division heard the 

death reference and the above appeals together and disposed 

of the same by a common judgment. The High Court Division by 

the impugned judgment and order dated 13.03.2014 accepted the 

reference and maintained the judgment and order of conviction 

and sentence of death.  

Being aggrieved by the said judgment and order condemned 

prisoner Sonaddi alias Sonaruddi has preferred Criminal 

Appeal No.15 of 2015, condemned prisoner-Ismail Hossain @ 

Babu has preferred Criminal Appeal No.47 of 2015 and 

condemned prisoner-Tariqul Islam has preferred Jail Appeal 

No.24 of 2014 before this Division.  
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Mr. S.M. Sajahan, learned Senior Advocate, appearing in 

Criminal Appeal No.47 of 2015 preferred by condemned 

prisoner-Ismail Hossain @ Babu submits that in the instant 

case admittedly there is no eye witness of the alleged 

occurrence and the Tribunal as well as the High Court 

Division convicted appellant-Ismail Hossain @ Babu relying on 

the confessional statement made under section 164 of the code 

of criminal procedure by co-accused-Tariqul Islam. He submits 

that it is well settled proposition of law that a co-accused 

cannnot be convicted relying on the alleged confessional 

statement made by other accused as the confession of a co-

accused is not a substantive evidence and such confession 

cannot be the sole basis of conviction of a co-accused in the 

absence of other independent and corroborative evidence, 

direct or circumstantial.  

Mr. Shajahan, referring to section 30 of the Evidence 

Act further submits that in a joint trial confession of a co-

accused may be used as a relevant fact only to lend assurance 

to any other direct or circumstantial evidence. In the 

instant case no such corroborative evidence is available to 

lend support to the said confessional statement and as such, 

the conviction and sentence awarded against the appellant-

Ismail Hossain Babu is bad in law and thus, liable to be set 

aside.  

Mr. Helal Uddin Mollah, learned Advocate, appearing in 

Criminal Appeal No.15 of 2015 for condemned prisoner Sonaddi 

@ Sonaruddi adopting the above submissions made by Mr. S.M. 

Shajahan submits that condemned prisoner Sonaruddi has also 

been convicted relying on the confessional statement of 

condemned prisoner-Tariqul Islam and there is no other 
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evidence to lend support to the said confessional statement 

in commission of the offence by the appellant.  

Mr. S.M. Baksh Kollol, learned Advocate, appearing in 

Jail Appeal No.24 of 2014 for condemned prisoner-Tariqul 

Islam (appointed by the Court) submits that the confession of 

Tariqul Islam is not true and voluntary as he was arrested on 

21.10.2006 and taken for remand and after prolong police 

custody he compelled to make alleged the confessional 

statement on 26.10.2006; save and except the said statement 

there is no other evidence to connect the said appellant with 

the commission of the crime. Both the trial court and High 

Court Division in deciding the guilt of condemned prisoner-

Tariqul has failed to consider this vital factual and legal 

aspect and as such the conviction and sentence passed against 

him is liable to be set aside.  

Mr. Bashir Ahmed, learned Deputy Attorney General, 

submits that both the Tribunal and High Court Division 

rightly and lawfully assessed and evaluated the evidence both 

direct and circumstantial evidence coupled with the statement 

under section 164 of the Code of Criminal Procedure made by 

condemned prisoner-Tariqul and rightly found guilty to the 

appellants and as such there is no scope to interfere with 

the impugned judgment and order of conviction and sentence.  

Mr. Bashir Ahmed, learned Deputy Attorney General, 

referring to the case of Shukur Ali (Md) and another Vs. 

State, reported in 74 DLR(AD) page-11 submits that in a 

particular case conviction can be awarded to a co-accused 

relying on the confession of other co-accused in a joint 

trial.  

We have considered the submissions of the learned 

Advocates for the respective parties, perused the impugned 
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judgment and order and the evidence adduced by the respective 

parties.  

Having regard to the fact that, in the instant case 

there is no direct evidence or eye witness to the alleged 

occurrence. The prosecution witnesses in particular P.Ws-

1,2,3,5,6,12 & 15 deposed in the line of FIR story and P.W-2, 

son of the deceased Meliara as to the recovery of the dead 

body of two victims from their house. They all came to the 

place of occurrence after the occurrence. P.W-2, Md. Minal 

Ali deposed that the occurrence took on 20.10.2006 between 

7.30 p.m. and 10.30 p.m. he went to mosque for ‘Tarabi’ and 

after prayer he went to his house and called his mother but 

there was no answer. Thereafter the neighbor Mazed and 

Ibrahim came out from his house. He went over the boundary 

with a ladder and saw the head of his mother and sister were 

separated from their bodies and dead bodies were lying in the 

courtyard of his house. The police came to his house and 

prepared the inquest report of the dead bodies of his mother 

and sister and his signatures so endorsed thereon and marked 

as ext.3/2 series. The police suspected the accused Sonaddi, 

Ismail, Mokter, Tariqul. At first, the police arrested 

accused Tariqul. 

P.W-10 Dr. Md. Ashraful Alam proved the post mortem 

report of deceased-Meliara, exhibit-6 and opined that death 

of deceased-Meliara was due to shock and hemorrhage followed 

by violent cut throat wound on the neck which is ante-mortem 

and homicidal in nature. He also opined that sign of violent 

sexual act present on her person. He found following injuries 

on her body: 

I) Head is separate from neck by sharp cutting weapon 

on detail dissection- 
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Extravasations of blood found corresponding to the 

wound.  

II) One penetrating wound; 2”x1” pelvic deep just below 

the syrnplysic pubis.  

On detail dissection extravasations blood present 

corresponding to the wound. Clotted blood found in 

the pelvic cavity. Vaginal found lacerated and 

dialated about 3/4”. Seminal fluid found wishing 

the vaginal cannel.   

He also proved the post mortem report of deceased Pervin 

@ Sabnur, exhibit-7 and categorically opined that death of 

said victim was due to shock and haemorrhage followed by cut 

throat wound in the neck which is ante-mortem and homicidal 

in nature. He found following injuries on her persons: 

I) Head is beheaded by sharp cutting weapon. 

II) Two incised wound on both forearm of hands vesting 

from 1½” x1/4”x muscle deep to 2½” x1/4”x muscle 

deep.  

On detail dissection extravasations of blood found 

corresponding of the wounds. 3
rd
 & 4

th
 cervical 

vertebra found cut.  

In view of the above, the prosecution has proved beyond 

doubt about the manner of the occurrence in particular that 

victim-Meliara alias Roksana was killed by violent cut throat 

wound on the neck and she was also raped.  

Now, the question is whether the prosecution has been 

able to prove the charge brought against the present-

condemned prisoners.   

We have already noticed that in the instant case there 

is no eye witness of the alleged occurrence. 
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Condemned-prisoner Tariqul Islam has made a statement 

under section 164 of the Code of Criminal Procedure before 

the Magistrate, P.W-9, exhibit-5, which is as follows:  

""19/10/2006 ZvwiL ivZ 08.00 Uvi mgq †ijNyw›U †gv‡o gvmy‡`i †`vKv‡b Pv 

Lvw”Qjvg| G mgq †gv³vi Avgv‡K †W‡K BmgvBj †nv‡mb evey I †mvbvwÏi wbKU wb‡q 

hvq| †mvbvwÏ e‡j, †QvU eRjyi ¿̄xi Kv‡Q 50,000/- UvKv Av‡Q| †mB UvKv wb‡Z †h‡Z 

n‡e| Avwg ewj, Avgv‡K 10,000/- UvKv w`‡Z n‡e| ZLbKvi wm×všÍ †gvZv‡eK 

20/10/2006 ZvwiL ïµevi k‡eK`‡ii iv‡Î cvovi †jvKRb bvgv‡R e¨¯Í wQj ZLb ivZ 

8.00 Uvq (20/10/2006) Avwg, BmgvBj @evey, †gv³vi, †mvbvwÏ 04 R‡b w`wNi cvo 

w`‡q †QvU eRjyi evoxi cv‡k jvwUª‡b wM‡q `vovB| †gv³vi jvwUª‡bi cvk w`‡q _vKv mR‡b 

MvQ w`‡q Iqvj UcwK‡q evwoi wfZi cÖ‡ek K‡i m`i †MU Ly‡j †`q| Avgiv 03 Rb XzwK| 

†gv³vi ‡MU jvwM‡q †`q| Avgiv 04 wgjyi N‡i cÖ‡ek K‡i 50,000/- UvKv `vex Kwi| 

wgjy e‡j, Zvi Kv‡Q UvKv bvB| fqfxwZ †`Lv‡bv nq| GKch©v‡q †gv³vi MvgQv w`‡q wgjyi 

gyL †e‡a †d‡j| †mvbvwÏ cÖ_‡g †Rvi c~e©K wgjyi c¨vw›U †Qviv w`‡q †K‡U al©Y K‡i| Gici 

†gv³vi I BmgvBj al©b K‡i| Gici wgjyi †PvL I gyL evav Ae¯’vq Ni n‡Z †ei K‡i 

Avw½bvq †U‡b wb‡q G‡m †d‡j †`qv nq| K_v d¬vm n‡e †f‡e Avgiv wgjy‡K nZ¨v Kwi| 

†gv³vi gv_v a‡i, Avwg Wvb nvZ awi, BmgvBj 02 cv a‡i| †mvbvwÏ Qzwi w`‡q wgjy‡K 

Mjvq RevB K‡i gv_v I †`n Avjv`v K‡i| †gv³vi wgjyi gv_v †Mvqvj N‡ii Xvwe‡Z iv‡L| 

wgjyi †g‡q cvifxb @ mvebyi‡K ‡gv³vi gv_v a‡i †mvbvwÏ RevB K‡i| Gi gv_v j¨vwUª‡bi 

g‡a¨ ivwL| Gici Avgiv G‡m eRjyi evoxi cwðg cv‡k^© cyKz‡i †QvivwU †mvbvwÏ ay‡q †bq| 

Gici †mvbvwÏ, BmgvBj I †gv³vi avb †ÿZ w`‡q P‡j hvq| Avwg evox‡Z G‡m gv_vq 

†Zj cvwb †`B| Gi ci NUbv RvbvRvwb n‡j cywjk Av‡m| Avgv‡K 21/10/06 ZvwiL †ejv 

4.00 Uvq cywjk a‡i| Avgiv †`o N›Uv a‡i NUbv NUvB|'' 

P.W-9 Md. Sarwar, the Magistrate who recorded the said 

confessional statement, exhibit-5 proved the same and his 

signatures thereon as exhibits-5,5/1,5/2,5/3,5/4 and 5/5. He 

deposed that he observing all legal formalities i.e. 

complying the provision of sections 364 and 164 of the Code 

of Criminal Procedure recorded the said statement.  
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In cross-examination he stated that before recording the 

statement he examined the physical condition of Tariqul 

whether there was any mark of injury on his persons and he 

found no mark of injury on his persons. At the time of the 

examination under section 342 of the Code of Criminal 

Procedure condemned prisoner-Tariqul had furnished a written 

statement denying the allegation made against him stating 

that at the instance of the investigating officer he made the 

said confessional statement and he also stated that the other 

co-accused has got no connection with the alleged murder.  

Upon examination of exhibit-5, form of confessional 

statement, made by the condemned prisoner-Tariqul, it 

transpires that in column 8 the recording magistrate recorded 

that- ÒAvmvgx‡K wRÁvmvev‡` Rvbv hvq, cywjk Zv‡K †Kvb wbh©vZb K‡iwb| Avmvgxi †`n cixÿv‡šÍ †Kvb 

wbh©vZ‡bi wPý cvIqv †Mj bv| 6bs c¨vivi DËi¸‡jv †`qvq I 7 bs c¨vivi †`vl ¯^xKvi Kivq g‡b n‡q‡Q Avmvgxi 

¯^xKv‡iv³x †¯^”Qvg~jK|Ó 

PW-9 also recorded in column 9 of the said form that-

ÒAvmvgxi †`vl ¯^xKv‡ivw³ †¯^”Qvg~jK e‡j cÖwZqgvb nIqvq Zv †iKW© Kiv n‡q‡Q|Ó 

If we considered the evidence of P.W-9 the recording 

Magistrate, then there is no option but to hold that he 

complying the mandatory provisions of law recorded the 

confessional statement of condemned prisoner-Tariqul Islam 

and the said statement made by Tariqul Islam is true and 

voluntary and free from any doubt. It is now well settled 

that if confession of an accused is found true and voluntary 

conviction can be based solely relying on the same.  

In view of the above, we have no hesitation to hold that 

in finding the guilty of condemned prisoner-Tariqul Islam the 

trial Court as well as the High Court Division did not commit 

any error in convicting him. 
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Let us now consider whether relying on the confession 

made by condemned-prisoner-Tariqul Islam, condemned prisoner-

Md. Ismail Hossain Babu and Sonaruddi can be convicted or 

not.  

Mr. Bashir Ahmed, learned Deputy Attorney General, 

submits that the evidence of P.Ws-7 and 13 are the 

corroboration of confessional statement of condemned 

prisoner-Tariqul Islam and thus, the High Court Division 

rightly maintained the conviction and sentence of condemned 

prisoner-Ismail Hossain Babu and Sonaruddi.  

We have examined the evidence of P.Ws-7 and 13.  

P.W-7 Md. Monirul Islam deposed that he used to work in 

the house of Kashem Master and on the night of occurrence at 

about 9.30 P.M he saw accused-Babu, Mokter and Sonaruddi were 

moving towards west from east and they crossed the house of 

his master Abul Kashem. The said deposition of P.W-7 was 

challenged by the defence. P.W-13 Md. Hasan-or-Rashid in his 

deposition stated that at the evening on the alleged night at 

about 7.15 A.M. when he was returning from Tatulia he saw 

Sonaruddi, Mokter and Babu going to the house of Tariqul. 

These assertions of P.W-13 were also challenged by the 

defence. Said statements of P.Ws-7 and 13 do not inspire us 

as the corroborative substantive piece of evidence or 

evidence of the confessional statement of appellant-Tariqul 

Islam. Thus, we are not unable to accept the submission of 

the learned Deputy Attorney General that the evidence of PW-7 

and 13 are corroborative in nature to the confessional 

statement of condemned prisoner-Tariqul Islam.  

The facts and circumstances of the present case is not 

similar to the facts and circumstances of the case of Shukur 
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Ali (Md) and another Vs. State, reported in 74 DLR(AD), page-

11.  

In the above case the factum of absconsion of accused-

Shukur Ali has been considered along with the inculpatory 

confessional statement of two co-accused, who implicated 

Shukur Ali also in commission of the offence.  

Rather, in this particular case the ‘ratio’ decided in 

the cases of State vs. Abdul Kader alias Mobile Kader 67 DLR 

(AD), page-6 and Abdus Salam Mollah vs. State 13 BLC (AD), 

page-17 will be applicable. 

In the case of Abdus Salam Mollah VS. State, reported in 

13 BLC, 17 this Division has observed to the effect: 

“Law as in section 30 of the Evidence Act, as to consideration of 

the confession of a co-accused in a trial when more persons 

along with confessing accused are being tried jointly for the 

same offence, is that confession so made by one of such persons 

affecting himself and some others who are being tried along 

with confessing accused persons and the confession so made is 

proved voluntary and true, the Court may take into 

consideration such confession as against other accused as well 

as the accused who has made such confession. The law is now 

settled that confession of an accused can be used against the 

non-confessing accused finding such non-confessing accused 

guilty of the offence tried jointly only when there is substantive 

evidence against the non-confessing accused as to his 

involvement in commission of the offence as the further 

evidence against such accused i.e. non-confessing accused. But 

in the absence of substantive evidence confession of a co-

accused cannot be made basis for finding a non confessing co-
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accused guilty of the offence charged and tried jointly with the 

confessing accused and as regard which confession has been 

made by a co-accused by implicating him and other. The 

confession of a co-accused can be taken into consideration 

against non-confessing accused who was tried jointly with 

confessing accused for same offence along with substantive 

evidence as an extra weight against the non-confessing accused 

as per pro-vision of section 30 of the Evidence Act.”  

The question of weighing of confessional statement of a co-

accused tried jointly with some other accused for the same 

offence against the non-confessing accused come up for 

consideration in the case of Maqbool Hossain vs. State reported 

in 12 DLR (SC) 217/page-9 and therein it was held that “The 

language of the section is very guarded and lends no warrant 

to the inference that such a statement made by a co-accused 

could be treated as substantive evidence against the other 

person, sufficient to sustain his conviction. It is well settled that 

there ought to be other evidence, whether direct or 

circumstantial, linking such a person with the crime, before a 

confession made by a co-accused could be adverted to, in 

adjudging the guilt of that person”. 

In the case of Lutfun Nahar Begum vs. the State reported in 27 

DLR (AD) 29 the matter of using confession of an accused 

against non-confessing accused came up for consideration in 

what way can a confession be used in support of other 

evidence and whether it can be used to fill in missing gaps and 

it was held “that confession of an accused cannot be treated as 
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substantive evidence against another accused but that it can 

only be used to lend assurance to other evidence”. 

In the case of Babor Ali Molla and others vs. State reported in 

44 DLR (AD) 10 it has been held, “it is now well settled that the 

confession of a co-accused is no evidence against the other 

accused persons. Suction 30 of the Evidence Act contemplates 

that a confession made by a co-accused in a joint-trial for the 

same offence affecting himself and others may be taken into 

consideration. In other words, the confession of a co-accused 

may lend assurance to the other evidence on record”.  

In the case of Ustar Ali vs. the State reported in 1998 BLD (AD) 

43 (same case has also been reported in 3 BLC (AD) 53) it has 

been held “that a confession made by a co-accused in a joint 

trial for the same offence affecting himself and the others may 

be taken into consideration to lend any additional assurance to 

the substantive evidence on record”. (Underlines supplied) 

Recently, the same view has been expressed by this 

Division in the case of State Vs. Abdul Kader alias Mobail 

Kader, reported in 67 DLR (AD), Page-6.  

In view of the above proposition we have no hesitation 

to hold that in this particular case there is no 

corroborative evidence to lend support of the confessional 

statement of condemned prisoner-Tariqul in finding the guilt 

of two other condemned prisoners, namely Md. Ismail Hossain 

Babu and Sonaruddi. 

Thus, it is our considered view that the prosecution has 

failed to prove the charge against condemned prisoners-Ismail 

Hossain Babu and Sonaruddi beyond doubt.  
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Accordingly, the Criminal Appeal No.47 of 2015 and 

Criminal Appeal No.15 of 2015 are allowed. Condemned 

prisoners Ismail Hossain Babu and Sonaruddin are acquitted 

from the charge brought against them. 

Jail Appeal No.24 of 2014 is dismissed.   

However, considering the fact that the condemned 

prisoner-Tariqul Islam alias Bhota is in death cell about 14 

years and by this time he has been experiencing the agony of 

death in his death cell, we are of the view that, justice 

will be best served if the sentence of death is commuted to 

imprisonment for life. 

Accordingly, the sentence of death of the appellant, 

namely, Md. Tarikul Islam @ Bhota, son of Md. Eslam Dakat of 

Village-Dhuyapara Joubon Line Para (ayqvcvov), Police Station-

Godagari, District-Rajshahi is commuted to imprisonment for 

life and also to pay a fine of Tk.5,000/- (five thousand), in 

default, to suffer rigorous imprisonment for 06(six) months 

more. He will get the benefit of section 35A of the Code of 

Criminal Procedure in calculation of his sentence and other 

remissions as admissible under the Jail Code.  

The concerned Jail Authority is directed to shift the 

appellant Md. Tarikul Islam @ Bhota to the regular jail from 

the condemned cell forthwith.  

Accordingly, the appeal is dismissed.    

 

C.J.  

J. 

J. 

B/O.Imam Sarwar/ 

Total Wards: 3,957 
 


