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Power to record statements and confessions
164.(1)[Any Metropolitan Magistrate, any Magistrate
of the first class] and any Magistrate of the second
class specially empowered in this behalf by the
Government may, if he is not a police-officer record
any statement or confession made to him in the course
of an investigation under this Chapter or at any time
afterwards before the commencement of the inquiry or
trial.

(2) Such statements shall be recorded in such of the
manners hereinafter prescribed for recording evidence
as is, in his opinion best fitted for the circumstances of
the case. Such confessions shall be recorded and
signed in the manner provided in section 364, and
such statements or confessions shall then be forwarded

to the Magistrate by whom the case is to be inquired
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into or tried.
(3) A Magistrate shall, before recording any such
confession, explain to the person making it that he is
not bound to make a confession and that if he does so
it may be used as evidence against him and no
Magistrate shall record any such confession unless,
upon questioning the person making it, he has reason
to believe that it was made voluntarily; and, when he
records any confession, he shall make a memorandum
at the foot of such record to the following effect.-
"l have explained to (name) that he is not bound to
make a confession and that, if he does so, any
confession he may make may be used as evidence
against him and [ believe that this confession was
voluntarily made. It was taken in my presence and
hearing, and was read over to the person making it
and admitted by him to be correct, and it contains a
full and true account of the statement made by him.
(Signed) A.B.
Magistrate."
Explanation-It is not necessary that the Magistrate
receiving and recording a confession or statement

should be a Magistrate having jurisdiction in the case.

Conviction on admission of truth of accusation

243. If the accused admits that he has committed the
offence [with which he is charged], his admission shall
be recorded as nearly as possible in the words used by
him; and, if he shows no sufficient cause why he
should not be convicted, the Magistrate may convict

him accordingly.

Examination of accused how recorded

364.(1) Whenever the accused is examined by any
Magistrate, or by any Court other than High Court
Division the whole of such examination, including
every question put to him and every answer given by

him, shall be recorded in full, in the language in which
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he is examined, or, if that is not practicable, in the
language of the Court or in English: and such record
shall be shown or read to him, or, if he does not
understand the language in which it is written, shall be
interpreted to him in a language which he
understands, and he shall be at liberty to explain or
add to his answers.

(2) When the whole is made conformable to what he
declares is the truth, the record shall be signed by the
accused and the Magistrate or Judge of such Court,
and such Magistrate or Judge shall certify under his
own hand that the examination was taken in his
presence and hearing and that the record contains a
full and true account of the statement made by the
accused.

(3) In cases in which the examination of the accused is
not recorded by the Magistrate or Judge himself, he
shall be bound, as the examination proceeds, to make
a memorandum thereof in the language of the Court,
or in English, if he is sufficiently acquainted with the
latter language;, and such memorandum shall be
written and signed by the Magistrate or Judge with his
own hand, and shall be annexed to the record. If the
Magistrate or Judge is unable to make a memorandum
as above required, he shall record the reason of such
inability.

(4) Nothing in this section shall be deemed to apply to
the examination of an accused person under section
263.

e®esd %@ Criminal Rules and Orders

(Practice and Procedure of Subordinate Courts),

2009 93 Rule 78 93z Rule 79 At wif<<et Srferas 2gets

Rule 78. (1) Whenever any confession is
recorded by a Magistrate, It should be in Form No.
(M) 45 done with due care and deliberation, the matter

being viewed not as a distasteful and minor appendage
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or addition to the normal functions of a Magistrate,
but as one which is of consequence to the confessing
accused, his co-accused and the courts responsible for
the administration of criminal justice.

(2) The provisions of sections 24 of 28 of the
Evidence Act, 1872, and of sections 164 and 364 of the
Code should be carefully studied and every endeavour
should be made not to record a confession
perfunctorily and hastily.

Note. In this respect see the decision in the case
of the State Vs. Lalu Meah reported in 39 DLR (AD)
117.

Rule 79. (1) Confessions are to be recorded
during the court hours in the Magistrate’s Court or
other room in a building ordinarily used as a Court
house unless, the Magistrate, for reasons to be
recorded by him in writing, certifies that compliance
with these conditions is impracticable or that he is
satisfied that the ends of justice would be liable to be
defeated thereby.

(2) If the confession is recorded in a room which
is ordinarily open to the public, the Magistrate may, if
he thinks fit, order that the public generally or any
particular person shall not have access to, or remain
in the room, used for the purpose.

Note. The recording of a confession in a
Magistrate’s residence or at any place other than the
Magistrate’s Court shall be exception and not the rule
and on weekly or gazetted holidays, when it is
necessary to record a confession, the Magistrate shall
proceed to his Court for the purpose after making all
arrangements for the production of the accused before
him in that Court.

(3) When the accused is produced, the
Magistrate should ascertain when and where the
alleged offence was committed and by questioning the
accused, should further ascertain when and where the

accused was first placed under Police observation,
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control or arrest.

(4) Magistrates shall not, except under the
circumstances which render delay impossible, record
the confession of an accused person immediately the
police brings him into Court and the accused shall be
given sufficient time for reflection during which period
he shall not be in contact with any police personnel
and shall not be permitted to hold conversation with
any person.

(5) During examination of the accused and
recording of his statement, no co-accused and police
personnel shall remain present.

(6) The Magistrate should give the explanations
required by sections 164 and 364 of the Code and
other explanations in writing in a very careful manner,
so as to ensure that they are fully understood.

(7) (a) The Magistrate should not proceed to
record the statement of the accused unless and until he
has reason, upon questioning him and observing his
demeanour, to believe that the accused is ready to
make a statement voluntarily.

(b) If any complaint of ill-treatment by the
Police is made, the Magistrate should take cognizance
of the same and any indication of the use of improper
or undue pressure should be investigated at once.

(c) The questioning of an accused person in
order to discover if the making of a confession is
voluntary should not be taken as a mere formality and
the Magistrate should apply his mind judicially and
endeavour to base his finding upon definite remises
and grounds.

(8) While carefully avoiding anything in the
nature of cross-examination, the Magistrate should
endeavour to record the statement of an accused
person in the fullest detail, and as far as possible, in
the language of the accused; and properly put such
questions, not being leading questions, as may be

necessary to enable the accused to state all that he
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desires to state and to enable the Magistrate clearly to
understand the meaning of his statement.
Note. A statement of a witness, if necessary, to be
recorded under section 164 of the Code of Criminal
procedure, 1898, the Magistrate should record it in the

manner prescribed for recording evidence of a witness.
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