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“ 420. Whoever cheats and thereby dishonestly

induces the person deceived to deliver any property to
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any person, or to make, alter or destroy the whole or any
part of a valuable secutiry, or anything which is signed
or sealed, and which is capable of being converted into
a valuable security, shall be punished with imprisonment
e 19 of either description for a term which may extend to
seven years and shall also be liable to fine.
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820 Indian Penal Code (I ST Sie) SO gwid 04 @,
“ Mere breach of contract cannot give rise to
criminal prosecution for cheating unless fraudulent or

dishonest intention is shown right at the beginning of the
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transaction that is the time when the offence is said to
have been committed. Therefore it is the intention which
is the gist of the offence. To hold a person quilty of
cheating it is necessary to show that he had fraudulent
or dishonest intention at the time of making the promise.
From his mere faiule to keep up promise subsequently
such a culpable intention right at the beginning that is
when he made the promise cannot be presumed.”
wifEs SC I e R (Dalip Kaur v. Jagnar Singh) (2009) 14
SCC 696) GIIFwIIT (7 ([q% SfoTS Anq FCa @,
“ If the dispute between the parties was essentially a
civil dispute resulting from a breach of contract on the
part of the appellants by non-refunding the amount of
advance the same would not constitute an offence of
cheating. Similar is the legal position in respect of an
offence of criminal breach of trust having regard to its
definition contained in section 405 of the Penal Code.”
a¥ @9 & oRred @fee I T Feed qR W\ (M N G
Bharateesh Reddy Versus Ramesh Ranganathan and another) o™
AN (T 7S ZLTA Sb-.0br. 2033 IR SIS AW FE (@,

“18. Applying the above principles the
ingredients of sections 415 and 420 are not made
out in the present case. The grievance of the first
respondent arises from the termination of his
services at the hospital. The allegations indicate
that there was an improper billing in respect of
the surgical services which were rendered by the
complainant at the hospital. At the most the
allegations allude to a breach of terms of the
Consultance Agreement by the Appellant which is
essentially in the nature of a civil dispute.

19.  The allegation in the complaint are

conspicuous by the absence of any reference to
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the practice of any deception or dishonest

intention on behalf of the Appellant. Likewise

there is no allegation that the complainant was as

a consequence induced to deliver any property or

Pagell to consent that any person shall retain any
property or that he was deceived to do or omit to
do anything which he would have not done or
omitted to do if he was not so deceived. The
conspicuous aspect of the complaint which needs
to be emphasized is that the ingredients of the
offence of cheating are absent in the averments as
they stand.

20. Section 405 of the IPC deals with criminal breach of trust

and reads as follows:

“405. Criminal breach of trust-Whether being in any
manner entrusted with property or with any dominion over
property, dishonestly misappropriates or converts to his
own use that property, or dishonestly uses or disposes of
that property in any direction of law prescribing the mode
in which such truest is to be discharged or of any legal
contract, express or implied which he has made touching

the discharge of such trust or willfully suffers any other

person so to do commits ‘criminal breach of trust’.

The offence of criminal breach of trust
contains two ingredients: (i) entrusting any
person with property or with any dominion over
property; and (ii) the persons entrusted
dishonestly misappropriates or converts to his
own use that property to the detriment of the
person who entrusted it.

21. In Anwar Chand Sab Nanadikar V. State of Karnataka-
a two-judge bench restated the essential ingredients of the offence of

criminal breach of trust in the following words:

““

7. The basic requirement to bring home the
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accusations under Section 405 are the requirements to
prove conjointly (1) entrustment and (2) whether the
accused was actuated by the dishonest intention or not
misappropriated it or converted it to his own use to the
detriment of the persons who entrusted it. As the question
of intention is not a matter of direct proof, certain broad
tests are envisaged which would generally afford useful
guidance in deciding whether in a particular case the

’

accused had mens rea for the crime.’

22. In Vijay Kumar Ghai v. State of West Bengal another
two-judge bench held that entrustment of property is pivotal to
constitute an offence under section 405 of the IPC. The relevant

extract reads as follows:

28. “ Entrustment” of property under section 405 of
the Penal Code, 1860 is pivotal to constitute an offence
under this. The words used are “in any manner entrusted
with property.” So it extends to entrustments of all kinds
whether to clerksc servants, business partners or other
persons provided they are holding a position of “trust”. A
person who dishonestly misappropriates  property
entrusted to them contrary to the terms of an obligation
imposed is liable for a criminal breach of trust and is

punished under Section 406 of the Penal Code.”
23. None of the ingredients of the offence of

criminal breach of trust have been demonstrated
on the allegations in the complaint as they stand.
The first respondent alleges that the Appellant
caused breach of trust by issuing grossly irregular
bills which adversely affected his professional
fees. However, an alleged breach of the
contractual terms does not ipso facto constitute
the offence of the criminal breach of trust without
there being a clear case of entrustment. No
element of entrustment has been prima facie
established based on the facts and circumstances

of the present matter. Therefore, the ingredients of
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the offence of criminal breach of trust are ex facie
not made out on the basis of the complaint as it
stands.

24. In the above view of the matter, there is a
patent error on the part of the High Court in
setting aside the judgment of the Additional
Sessions Judge and by holding that cognizance
was correctly taken of the offence punishable
under Section 405¢c 415 and 420 of the IPC.

25. We accordingly allow the appeal and set
aside the impugned judgment and order of the
High Court dated 12 July 2019.”
TMSTE SIRMA IR I A ¢ 5 [(8 R9ahy («f®)-sva] @i
A A DA el SfeTe g FeEw @,
“The alleged transaction between the complainant
and the appellant is clearly and admittedly a
business transaction when the appellant had
already paid a part of the money under the
contract to the complainant then the failure on the
part of the appellant to pay the complainaint the
balance amount under the bill does not warrant
any criminal proceding as the obligation under
the contract is of civil nature and hence the
complaint case is quashed.”
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