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“This appeal has been directed at the instance of the
convict-appellant Abdul Karim against the judgment and order
of conviction and sentence dated 22.12.98 passed in
C.R. Case No. 65/97 by Mr. Joynul Bari Ld. Magistrate 1"
Class, Brahmanbaria.

The facts leading to this appeal are that the respondent

as complainant brought a petition of complaint before the Ld.
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Magistrate 1°' class saying that she was given in marriage with
the accused on 25" Chaitra, 1399 B.S. out of their wedlock they
had a daughter who is now at the age of two years. Thereafter
the accused without obtaining her permission or of the
arbitration council got married a second wife Rubi Akter the
daughter of Munshi Bachchu (illegible) of village Barikhola.

The Ld. Magaistrate on receiving the petition of
complaint recorded the statement of the complainant u/s 200
Cr. P.C. and (illegible) cognizance of the offence u/s 6(5) of the
Muslim Family Ordinance, 1961 against the accused. Then
charge u/s 6(5) of the Muslim Family Law Ordinance has been
framed against the accused which on being read over and
explained to him he pleaded not guilty and claimed to be tried.
The complainant in order to prove the charge brought against
the accused person examined as many as three witnesses. After
the evidence for complainant in closed, the accused has been
examined u/s 342 Cr. P.C. Where he again claimed himself to
be innocent and he adduced the oral evidence of D.W 1. From
the trend of cross examination of the P.Ws by the defence and
examination of the accused u/s. 342 Cr. P.C. the defence case
appears to be of his innocence and that the divorced his wife
(the complainant) earlier.

On consideration of the facts and circumstances of the
case and the evidences on record the Ld. Magistrate arrived at
a decision that the complainant has been able to prove her case.
Accordingly he found the accused person guilty of the charge
u/s 6(5) of the Muslim Family laws Ordinance, 1961 and
convicted and sentenced him to suffer imprisonment for a period
of three months and passed the impugned judgment and order.
Being aggrieved by and dissatisfied with the impugned
Jjudgment and order the convict-appellant preferred this appeal.

It has been stated in the memorandum of appeal that
P.W 1 and P.W-2 did not see the alleged merital ceremony of
the second marriage of the accused and that P.W. 3 did not see
the bridegroom of accused’s second marriage in his own eyes. It
also been stated that the evidence of P.Ws are not acceptable
and those cannot be the basis of finding the accused guilty of
the said charge. The P.Ws. are interested witnesses and their

evidence are not consistent with one another and their evidence
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are supportive and corroborative to the complainant’s case. The
Ld. Magistrate ought to have held that the complainant has
miserably failed to prove her case. He also ought to have held
that the accused is quite innocent and he ought to have
acquitted of the charge brought against him. But the ld.
Magistrate failing to appreciate the facts and circumstances of
the case and the evidences on record arrived at a wrong finding
that the complainant has been able to prove her case and he
illegally found the accused person guilty of the said charge and
convicted and sentenced him as such and passed the impugned
judgment and order. “The judgment and order under challenge
is not maintainable in law and the same is liable to be set aside
and it claims interference by this court.

Points for determination

1. Whether the ld. Magistrate was justified in passing the
impugned judgment and order dt. 22.12.98 passed in C.R.
Case No. 65/97.

2. Whether the impugned judgment and order is liable to be
set aside in law.

Findings and decision

The ld. Advocate for the appellant appeared and made
his submission but none has appeared on behalf of the
respondent before this court when this appeal has been taken up
for hearing. I have also gone through the points raised in the
memorandum of appeal. I have got some points of both parties
there from. As such this appeal has been taken up for disposal
by delivery of judgment on merit.

It is on record as we got earlier that the complainant
examined as many as three witnesses to prove her case. Now,
the relevant portions of evidences of P.Ws are reproduced here
to see how far the ld. Magistrate was justified in passing the
impugned judgment and order.

P.W-1 sayeda Khatoon stated in her examination chief
that she was given in marriage with the accused five years back
by a registered kabinnama. They has a child out of their
wedlock. The accused got married a second wife Rubi Akter the
daughter of one Bachchu Mian of village Barikhola in the
month of Chaitra preceding to the last one. He did not obtain

her permission or of the arbitration council. He did not divorce
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her.

In her cross-examination she denied the defence
suggestion that she was divorced on 19.05.98 by her husband by
swearing an affidavit.

P.W.2 Mizanur Rahman said in his examination in cheif
that the accused was the husband of the complainant. He got
married a second wife Rubi Akter the daughter of one Bachchu
mian of Barikhola village in the month of Chaitra.

He did not hear to obtain permission of the complainant
or of arbitration council by the accused.

In his cross-examination he said that he heard about the
second marriage of the accused.

P.W. 3 Mawlana Shafiqul Islam stated in his
examination in chief that he know the complainant and the
accused. He administered the marital ceremony of Second
marriage of the accused at barikhola village. The accused got
married a second wife rubi Akter the daughter of one bachchu
Mian of Barikhola.

In his cross examination he said that he administered
the marital ceremony at 11 P.M. he denied the defence
suggestion that he did not administer the marital ceremony of
the accused.

D.W 1 Abdul Hakim stated in hsi examinatin in chief
that he knew the complainant and the accused. There has been
separation of marital the between the complainant and the
accused on 19.08.95 by effecting divorce swearing an affidavit
by the accused.

He has been cross examined by the complainant. There
is no dispute as to that the complainant was given in marriage
with the accused. The complainant claims that there has been
marital tie between the complainant and the accused and that
the accused got married a second wife one Rubi Akter daughter
of one Munshi bachchu Mian of village Barikhoa in the month
of Chaitra, 1403 B.S. The complainants P.W. 1 supported and
corroborated the contents of the petition of complaint and there
is no contradiction between her legal evidence and contents of
the petition of complaint. P.W. 2 also supported and
corroborated the complainant’s case as to material particulars

of the case. P.W-3 also supported and corroborated the
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complainant’s case saying in his evidence that the administered
the marital ceremony of the accused who got married a second
wife on Rubi Akter daughter of one Munshi bachchu Mian of
village barikhola. The defence plea is that the marital tie
between the complainant and the accused has been dissociated
on 19.08.95. But the defence plea has not been substantiated by
the evidences. The complainant claims that the accused
obtained no permission from her or arbitration council as
required by law in getting him married a second wife. This
aspect of the case has been denied by the defence, rather the
same has been substantiated and established by the evidence on
record.

So from the aforesaid discussion and the evidence on
record we get the marital tie between the complainant and the
accused has been in existence and during the subsistence of
earlier marriage accused got married second wife one Rubi
Akter daughter of one Munshi Bachchu mian of village
Barikhola in the month of chaitra of 1403 B.S. We also get that

accused obtained no permission from the complainant or the

arbitration council as required by the provisions of law. Thus
it clearly appears that the accused person got
married a second wife without obtaining
permission from the complainant of the
arbitration council and the committed the
offence punishable u/s 6(5) of the Muslim
Family laws Ordinance, 1961. The learned
Magistrate has rightly opined that the accused
has committed the offence punishable u/s 6(5)
of Muslim Family Laws Ordinance, 1961 and
as such he found the accused guilty of the said
charge and convicted and sentenced him there

under as aforesaid. The impugned judgment and order of

conviction and sentence is quite maintainable in law and the

same is not liable to be set aside. The judgment and order under
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challenge does not claim interference by this court. In the
result, the criminal appeal fails.

Hence, it is,

Ordered

That the criminal appeal be disallowed against the
respondent complainant on merit. That the impugned judgment
and order of conviction and sentence dated 22.12.98 passed in
C.R. Case No. 65/97 be upheld. The convict appellant is
directed to surrender before the ld. Court below within 30
(thirty) days from this date, in default ld. Magistrate shall court
his arrest through process of law to serve out the sentence.

Let the L.C.R. along with a copy of this judgment be sent
down at once.

Dictated and corrected by me:

Sd/- illegible Sd/- illegible
10.10.05 10.10.05
(A.K.M. Nasiruddin Mahmud) (A.K.M. Nasiruddin Mahmud)
Additional Sessions Judge Additional Sessions Judge
1" Court, Brahmanbaria. I*" Court, Brahmanbaria.
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