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“This appeal at the instance of accused
appellant is dirocted against the judgment order of
convictin and sentences dated 28.02.87 passed by ld.
Magistrate 1* class Pirganj Rangpur in G.R. case No.

52/85 convicting and sentencing the accused appellant
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to 2 (two) years rigorous imprisonment and fine Tk.
5000/~ only and in default another 6 (six) months
rigorous imprisonment U/S 406 of the penal code and
also 1 (one) year rigorous imprisonment and fine tk.
3000/~ only and in default another 6(six) months
rigorous imprisonment u/s 461 of the Penal code.

That prosecutin case in short rests with that
accused Md. Monwar Hossain took tk. 3 (three) lacs
from Sonali Bank, Pirganj Branch as loan and that as
security 310 Bells jute were stored in accused own
‘Godown’ and that the key of the Godown was kept
under said Bank and that as per agreement accused
had no authority selling out said jute without the
permissin of Bank authority and that accused violating
said rule by breaking lock of the said godown’ sold out
said jutes and that on 30.03.85 Ad Bank manager went
for inspection and found the said breaking condition
and that accused in presence of respectable persons
admitted the guilt and agreed to repay loan money by
3.5.85 and that as such sweared an affidavit but did
not fulfil such promise and that later manager
requested accused by accused refused payment and
that thereafter Ejahar has been lodged and that police
investigation the matter in question and submitted
charge sheet after full investigation and that Ld.
Magistrate framed charge against the accused in
person of accused and that the charge was heard and
readover and that accused claimed himself innocent
and demanded for trial and that prosecution adduced 3
(three) witnesses as P.W. 1-3 and defends examined
P.Ws and that after closing the evidence of P.W.
accused was examined U/S 342 of the Cr. P.C. and

that accused claimed himself innocent and defence
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adduced 3 (three) Safai witnesses as D.W 1 -3 and that
documents marked exbts; as per law and that Ld.
Magistrate considering facts, circumstances and
evidence on record passed the impugned judgment and
order of convictin and sentences and being aggrieved
and dissatisfied with present appeal has been
preferred stating the Ld. Court below committed
wrong both in facts and law and that Ld. Court below
was not reasonable believing the evidence of P.Ws and
that Ld. Court below was not reasonable disbelieving
the evidence of D.Ws and that Ld. Court below failed
to consider defence documents and that therefore
considering all these prayed for setting aside. The
judgment passed dated 28.02.87 AD in G.R. Case No.
52/87.

Point for determination

1. Is the impugned judgment of the Ld. Court below
caused tenable and is the appeal to be allowed?

Findings and decision

That in the instant case offence is labelled
agaisnt the accused person for causing criminal
breach of trust and dishonestly breaking open
receptatble containing property. That in the instant
case it is noticed that accused acccepting loan money
from Sonali Bank, Pirganj Branch Mortgaged his
accused Godown and 310 monds jute and without the
permission of Bank authority by breaking lock
disposed of said jute dishonestly and committed
criminal breach of trust. That on the otherhand
defence pleaded with innocence and that case has been
filed false only to harass the accused and that the
accused did not comit the offence in question. That

therefore from these two point of difference is open to
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us. Now through evidence on record let us make up
how far Ld. Court below was reasonable passing the
impugned judgment in question with this and in view
the evidence on record is discused hereinbelow.

That in the instant case admitted fact rests with
that accused Md. Monowar Hossain took loan from the
Bank in question and that the loan money was not
adjusted by the accused Md. Monowar Hossain. That
as the loan money and unpaid money are admitted as
we need not discuss anything elaborate as such. That
the matter relates with mortgage is also an admitted
fact. That the mortgage in question is also an admitted
fact and that therefore with alleged mortgage nothing
elaborated is required to be discussed. Exbt. No. 1-1/1,
1/2 and 2 are attasted by concerned Bank manager.
That the Bank Manager has every authority attesting
photostate deeds with reference to original stored in
concerned Bank. That the Bank Manager attesting
exbt. Nos. 1-1/1, 2/2 and 2 comitted nothing unlawful
and exbt. Nos. 1-1/1, 1/2, and 2 are marked Exbts,
lawfully. That in exbts. 1-1/1, 1/2 and 2 accused is the
executing. That in evidence defence side failed
asserting that accused did not execute Exbt. No. 1-1/1,
1/2 and 2. That in Exbt. No. . 1-1/1, 1/2 and 2 accused
himself admitted that he (accused) by breaking the lock
of the relevants godown sold out the jute in question
and that he (accused) did such without the permission
of concerned Bank authority and that he (accused)
violated the terms of the relevant Bank and that he
(accused) committed serious offence and that he
(accused) is bound to repay the loan money with
interest. That as accused himself executing Exbt.

Nos.1-1/1, 1/2 and 2 admitted the matter in question
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and as exbt. Nos. 1 and 2 are not proved orged and
fraudulent and as in evidence accused did not deny
him (accused) execution in Exbt. Nos. 1-1/1, 1/2 and 2
and as exbt. Nos. 1-1/1, 1/2 and 2 are not proved
illegal and as it is not proved that exbt Nos. . 1-1/1, 1/2
and 2 are created forcefully and as exbt Nos. 2 was
executed before a I class Magistrate by the accused
himself so Ld. Court below believing exbt Nos. . 1-1/1,
1/2 and 2 committed no wrong both in facts and law
and also committed no wrong passing the impugned
Jjudgment with the strength of exbt. Nos. 1-1/1, 1/2
and 2 and that therefore with exbt. Nos. . 1-1/1, 1/2
and 2 nothing is required to be interfered with and that
the impugned judgment warrrants no interference and
that exbt. Nos. . 1-1/1, 1/2 and 2 are sufficient (without
any oral evidence) passing the impugned judgment and
that therefore in fine ld. Below comitted nothing
illegal.

That Exbt. Nos. 3-31 (Ejahar) was signed on
5.5.85 Ad by P.W. I as informant and the said Ejahar
was lodged on 24.05.85 AD before the officer in
charge Pirganj thana and that Pirganj Thana rightly
on 26.5.85 Ad Placed the matter before Ld. Magistrate
pirganj that exbt. Nos. 3-3/1 was drafted supported by
Exbt. Nos. 1-1/1 and 3 (executed by accused on
03.04.85 Ad) and Exbt. No. 2 (executed by accused on
3.04.85 AD) and Exbt. No. 2 (executed by accused on
4.4. 85 AD) that as ejahar (exbt No. 3-3/1) was drafted
supported by defence executed papers so with exbt. No.
3-3/1 nothing appeared irregular and unlawful and for
that also Ld. Court below committed no illegality and
hence the impugned warrants (illegible).

That P.W. 1 (informant) as official witness
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adducd evidence and P.W. 1 in examination in chief
fully corroborated exbt. Nos. 1-1/1, 1/2 that on behalf
relevant Bank any officer can addued evidence on
submitted documents and with Bank documents
personal knowledge is not necessary. That P.W. 1 was
examined by defence and on such examination P.W. 1
all asserted procecution case and defence failed
asserting that exbt. Nos. 1-1/1, 1/2 and Exbt. No. 2 are
all forged documents and not executed by accused.
That as P.W. 1 well asserted prosecution case throught
documentary evidence and as defence examining P.W
1 failed asserting defence case any thing arguable so
the evidence of P.W 1 has every (illegible) and that ld.
Court below comitted no wrong believing the evidence
of PW. 1.

That P.W. 2 in his examination in chief stated
“9T 00.08.¢ T O T LI TEIIT G JILP A2
T G JCTeIT HeRT P JeeT 3, WA AT
JICPF G © 7 [ ©r SR G [ SRR e
O S [erearT BT 7 GFHAS PG oA B TP P
TE FNF ST GG RNwF A exbt. 1(1) 7Z 7F @ oo
7 1/1 31 72 SRANFIT e ] Fo17 F1eF Glewe e
TR GREIfeT-2 PeAfR, TRT T, B RICTT TR G7] O 2
P

That with P.W. 2 above qusted statements it is
papent that in persence of P.W.2 accused executed
Exbt. No. 1-1/1 and Exbt. 2 and accused admitted the
guilt in question. That P.W. 2 was examined by defence
and on such examination P.W.2 well asserted that
accused executed an acknowledgement paper in his
(P.S.2) present. That as accused in presence of P.W. 2
admitted the guilt in question and as accused executted

an acknowledgement paper in presence of P.W.2 so
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P.W.2 well proved the allegation in question against
accused Md. Monowar Hossain and that therefore Ld.
Court below committed no wrong believing the
evidence of P.W. 2.

That P.W.3 as investigation officer, adduced
evidence. That P.W. 3 in his examination in chief
stated clearly what he performed as investigation
officer. That P.W. 3 was examined by defence and on
such examination P.W.3 strongly denied defence
suggestion and affirmed strongly that the charged
sheet submitted was not baseless and perfunctory.

That defence adduced three witnesses D.W. 1-3
and defnce sttempted to assert that relevant Bank
officials spened the lack of the Godown and leading
juted took away and accused Monowar did not open
the lock of the Godown in question that therefore with
defnce plea it btought light that the jute in question
was removed from the relevant godown. That
prosecution with defence executed papers proved well
that the relevant notes were removed by accused with
out the consent of Bank authority. That D.W. 1 in
cross stated ‘7G5! T JICFF BT 7 125 G2 W
SR, FILPT (I I 2T ©IF M Gl A1 G @ Bl
51 OC SVNR (3, 1A L YR AR

That D.W-2 in his examination in chief stated,
“SRI CAFIF T (O [ A NG @ T G
That D.W. 3 in cross stated “I1%PF @7 T A7 e
71" That with above quoted statement d.ws have
totally failed asserting specifically that the lock of the
relevant Godown was spend by relavant Bank staff and
moreover with D.Ws it is proved well that D.Ws
removed jutes of godown in question under the

instruction of accused and Bank office Peon plea
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appeared vague and baseless. That therefore
considering the evidence of D.Ws I am constrained to
hold view that defence has failed proving that Bank
officials removed the jutes from the relevant godown
and that with D.Ws also proved that under accused
instruction and accused presence jutes in question
were removed from disputed Bank godown and that
therefore Id. Court below committed no wrong
disbelieving the evidence of D.Ws and hence the
evidence D.Ws are not required to be interfered with
and as such also the impugned judgment warrants no
interference.

In the light of the above discussion in fine it is
held easily that prosecution has well proved that
accused without the permission of Bank authority
removed the relevant jutes from the disputed Godown
and that accused admitted that guilt in question by
executing deed of acknowledgement and that therefore
accused Monowar Hossain comitted offence under
section 406 and 461 of the penal code and for that
prosecution case succeeds beyond all doubt and that
therefore the impugned judgment of the ld. Court
below warrants no interference.

Having given active consideration to the facts,
circumstance and evidence on record I am constrained
to hold view that the Memo of Appeal is not full of
substance and that as the Memo of Appeal is not full of
cogent evidence so, the present appeal fails,
consequently it is,

Ordered
That the appeal be disallowed. That the

impugned judgment, order of conviction and sentences

stand confirmed. That the bail granted by appellate
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court is cancelled hereby.
Let the LC record be sent down immediately.

Dictated and corrected by me.

Sd/-illegible Sd/-illegible
30.11.2003 30.11.2003
(Syed Enayet Hossain) (Syed Enayet Hossain)
Addl. Sessions Judge, Addl. Sessions Judge,
3" Court, 3" Court, Rangpur.
Rangpur.
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