
IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION

(CIVIL REVISIONAL JURISDICTION)

CIVIL REVISION NO. 7045 OF 2023

In the matter of:

An application under Section 115(1) of the Code of

Civil Procedure, 1908.

AND

In the matter of:

MSE-FA-MRM JV, 1216, East Monipur, Mirpur, Dhaka

1216 represented by Formila Akther, Proprietor of M/s.

Formila Akther a partner 01552362905.
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-Versus-

Tangail Central Co-operative Bank Ltd., Old Adalat

Road, Tangail represented by its Chairman.

....Opposite-party

Mr. Aneek R. Haque with

Mr. Rafsan Al-Alvi, Advocates

... For the petitioner

Mr. Bivash Chandra Biswas with

Mr. Shishir Kanti Mojumder, Advocates

....For the opposite-party

Heard on 23.04.2024 and 24.04.2024.

Judgment on 24.04.2024.

Present:

Mr. Justice Md. Mozibur Rahman Miah

And

Mr. Justice Md. Bashir Ullah

Md. Mozibur Rahman Miah, J:
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At the instance of the petitioner in Arbitration Miscellaneous Case

No. 328 of 2023, this rule was issued calling upon the opposite-party to

show cause as to why the order dated 12.11.2023 passed by the learned

Senior District Judge, Dhaka in the said Miscellaneous Case returning the

petition of the Miscellaneous Case to the petitioner filed under section 7ka

of the Arbitration Act, 2001 should not be set aside and/or such other or

further order or orders be passed as to this court may seem fit and proper.

At the time of issuing of the rule, this court also directed the parties

to maintain status quo in respect of construction work for a period of 6(six)

months.

The precise facts so have been figured in the instant revision are:

The present petitioner filed the said Arbitration Miscellaneous Case

under section 7ka of the Arbitration Act, 2001 seeking following reliefs:

“(a) Admit this Arbitration Miscellaneous Case and

issue notice upon the opposite-party to show cause as

to why they shall not be restrained by an order of

injunction from dispossessing the Manpower (Site

Engineer, Site Manager, Mason and Labour etc.) of

the petitioner from the construction site (10 Storied

under Construction Modern Super Market-Cum-

Multipurpose Commercial Building at Old Adalat

Road, Tangail) upon cancellation of the Contract

Agreement dated 03.08.2015 and to carry on the

remaining works of the contract building by

themselves or in any other mode/manner; and further
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to direct the opposite-party to execute Revised

Contract Agreement with the petitioner for the

remaining works up to Level-6, to provide drawings

(Architectural, Electrical and Plumbing Works), to

make payment of the submitted bill together with

subsequent work done bill and to extend the validity of

the completion period up to 30.06.2024;

(b) Upon hearing of the parties and on perusal of the

cause shown, if any, restrain the opposite-party by an

order of injunction and give direction upon them in the

above manner and/or pass such other or further order

or orders as the learned Court may deem fit and

proper;

AND

Pending hearing of the application, restrain the

opposite-party by an interim order of injunction from

dispossessing the Manpower (Site Engineer, Site

Manager, Mason and Labour etc.) of the petitioner

from the construction site (10 Storied under

Construction Modern Super Market-Cum-

Multipurpose Commercial Building at Old Adalat

Road, Tangail) upon cancellation of the Contract

Agreement dated 03.08.2015 and to carry on the

remaining works of the contract building by

themselves or in any other mode/manner.”
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On the date of filing of the Miscellaneous Case, the petitioner also

filed another application for restraining the opposite-party by an order of

injunction from dispossessing the manpower of the petitioner from the

construction site of the opposite-party following cancelling the contract

agreement dated 03.08.2015 and to carry on the remaining works of the

contracted building by themselves. The opposite-party entered appearance

and prayed for dismissing the Miscellaneous Case. However, the learned

District Judge took up the Arbitration Miscellaneous Case for hearing on

12.11.2023 and passed the impugned order returning the petition to the

petitioner holding that, the case is premature one.

It is at that stage, the petitioner of the Miscellaneous Case filed this

revisional application and obtained the instant rule and order of status quo

as has been stated hereinabove.

Mr. Aneek R. Haque, the learned counsel appearing for the

petitioner upon taking us to the impugned order at the very outset submits

that, the learned District Judge has committed a grave error of law in not

finding that, there has been no scope to return the petition in view of the

clear provision provided in section 7(ka) of the Arbitration Act where the

application of section 7 of the Act has been made redundant with the

phrase “d¡ l¡ 7 H k¡q¡ ¢L R¤ C b¡ L¥L e ¡ ®L e” and for that obvious reason, the

impugned order is liable to be set aside.

To supplement the said submission, the learned counsel further

contends that, section 7ka of the Arbitration Act is an independent

provision of law and it is not dependant either on section 7 or section 12

of the Arbitration Act, 2001 and therefore, there has been no scope to find
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that, without filing a Miscellaneous Case under section 12 or section 7, no

Miscellaneous Case can be filed under section 7ka of the Arbitration Act.

The learned counsel by referring to the supplementary-affidavit

dated 14.12.2023 and then referring to clause 94(1) and 94(2) to the

“Contract Agreement” furnished among the parties dated 03.08.2015 also

contends that, after arising out of the dispute, the petitioner invoked the

‘settlement of dispute’ so provided in those clauses and ultimately the

parties to the dispute furnished a deed of agreement for settlement of

dispute on 17.01.2021 and then an award was pronounced on consensus

among the parties on 06.02.2021. Then to implement the said award, the

petitioner also filed a Money Execution Case being Money Execution

Case No. 07 of 2023 before the learned District Judge, Dhaka even though

the said case was ultimately dismissed vide order dated 12.11.2023. But

challenging the said order passed in the Money Execution Case, the

petitioner preferred an appeal being Arbitration Appeal No. 01 of 2024

which is still pending.

The learned counsel in his second leg of submission also contends

that, by invoking the provision provided in clause no. 94(3) in the

“Contract Agreement” dated 03.08.2015 (Annexure-‘M’ to the

supplementary-application dated 14.12.2023), the petitioner then issued a

‘notice of arbitration’ upon the opposite-party on 02.11.2023 but since the

opposite-party neither responded to the said notice nor appointed its

arbitrator, the petitioner thus compelled to file Arbitration Miscellaneous

Case No. 57 of 2024 under section 12 of the Arbitration Act which is now

pending.



6

The learned counsel finally prays that, since the petitioner has taken

all out effort to resolve the dispute relying on the “terms and conditions”

so laid out in the original contract agreement dated 03.08.2015 so under

no circumstances, can the impugned order be sustained and finally prays

for making the rule absolute.

On the contrary, Mr. Bivash Chandra Biswas along with Mr.

Shishir Kanti Mazumder, the learned counsels appearing for the opposite-

party no. 1 vehemently opposes the said contention taken by the learned

counsel for the petitioner and submits that, there has been no scope on the

part of the petitioner to file Miscellaneous Case under section 7ka of the

Arbitration Act without resorting to the provision of section 7 or section

12 of the Arbitration Act which is the substantive relief opened to the

petitioner and without resorting to that, the petitioner cannot pray for an

ad interim relief basing of section 7ka of the Arbitration Act.

The learned counsel by referring to section 7ka of the Arbitration

Act also contends that though in the said section it has been provided that,

the aggrieved party may file application under section 7ka before filing

any Miscellaneous Case which construe that, the petitioner at the first

instance has to file a Miscellaneous Case under section 7 then to file

Miscellaneous Case under section 7ka of the Arbitration Act and the

learned Judge has rightly found so in the impugned order and return the

plaint which is liable to the sustained.

The learned counsel by referring to the provision provided in order

43, rule 1 of the Code of Civil Procedure next contends that, since the

petition of the Miscellaneous Case is to be construed as a “plaint” and
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since it has been returned by the impugned order so the instant revision

itself is not maintainable rather the petitioner ought to have preferred an

appeal and in that sense, the Miscellaneous Case is not maintainable.

The learned counsel by referring to section 141 of the Code of Civil

Procedure also contends that, since the procedure to be followed in the

Miscellaneous Case be treated as a proceeding to be guided under Code of

Civil Procedure so the impugned order returning the plaint to the

petitioner even will come within the purview of order 43 rule 1 of the

Code of Civil Procedure so only appeal can lie and this revision is not

maintainable.

Mr. Shishir Kanti Mazumder in his second thought also contends

that, since the opposite-party no. 1 is a “co-operative society” (Samabay

Samity) so the order passed by the learned District Judge is an appealable

order within the meaning of section 50 of the Samabay Samity Ain. With

those submissions, the learned counsels finally prays for discharging the

rule.

We have considered the submission so advanced by the learned

counsels for the petitioner and that of the opposite-party no. 1 at length.

We have also very meticulously gone through the revisional application,

the documents appended therewith, the application for vacating the order

of status quo as well as the supplementary-affidavit so filed by the

petitioner.

There has been no gainsaying the fact that, the crux of the dispute

among the parties is whether the Miscellaneous Case filed under section

7ka of the Arbitration Act before the District Judge is maintainable



8

without filing any substantive case under section 12 or section 7 of the

Arbitration Act. For that obvious reason, we feel it expedient to reproduce

the provision so provided in section 7ka of the Arbitration Act, 2001

which runs as follows:

“7L z B c ¡m a H h w q ¡q ~− L¡ VÑ ¢ h i ¡ −N l A ¿¹h Ña£ ÑL¡ m£ e B −c n f Ë c ¡ − el

r ja¡ z -( 1) d ¡l¡ 7 H k¡q ¡ ¢L R ¤C b¡ L¥L e¡ ®L e, f rN Z ¢iæ i¡ −h pÇja e¡

qC− m, ® L ¡e f − rl B− hc− el ® fË ¢ r− a p¡ ¢mp £ L¡ kÑd¡ l¡ Q m¡ L¡ m£ e ¢L wh ¡

a v f§− hÑ Abh¡ d¡l¡ 44 h¡ 45 Hl A d£ e p ¡ ¢mp£ ®l¡ −u c ¡c L ¡ kÑ L l e ¡ qJu¡ f kÑ¿ ¹

B¿ ¹SÑ¡ ¢a L h¡ ¢Z¢S ÉL p¡ ¢m− p l ®r −œ q¡ C− L¡ VÑ ¢hi¡ N Hh w A eÉ¡e É p ¡ ¢m −p l

®r− œ B c ¡ma ¢ej À h¢Z Ña ¢ho− u B −cn fË c¡e L ¢l−a f ¡ ¢l− h , kb¡ x -

( L ) e ¡h¡mL h¡ A fË L«¢ aØq hÉ¢š ²l f− r p¡ ¢mp £ L¡ kÑd¡ l¡ f¢lQ ¡ me¡ l

SeÉ A¢ii ¡hL ¢e− u¡ N ,

( M ) p ¡ ¢mp£ Q ¥¢š ² l A¿ ¹ïÑš ² ®L ¡ e ¢ho uhÙ º ¢qp¡ −h A¿ ¹iÑ§š ² ®L ¡e

j¡m ¡j¡ m h¡ pÇf¢š l A ¿ ¹hÑa£ ÑL ¡m£ e ® qg¡ Sa h¡ ¢hœ² u h¡ A eÉ ®L ¡e

p wlrZ j§mL hÉhØq¡ N Ë qZ ,

( N) ®L¡ e f r L a«Ñ L p ¡ ¢mp£ −l ¡ −u c¡c L ¡k ÑL l L¢lh ¡ l ® r− œ

fË ¢ a håL a¡ p ª¢Ö Vl m−rÉ ®L ¡ e p Çf¢š qÙ ¹¡ ¿ ¹l ¢ L wh¡ Øq¡ e¡ ¿¹− ll

E fl ¢e− o d¡ ‘¡,

( O) p ¡ ¢mp £ L ¡kÑd ¡l ¡l A¿ ¹iÑ¤š ² ® L¡ e ¢ho uhÙ º ¢qp¡ −h A ¿ ¹i Ñ¤š ² ®L ¡e

j¡m ¡jm h¡ pÇf¢š B VL , p wlrZ , f¢lcnÑe, ¢Q œ¡ u e, g− V¡ p wNË q,

®qg ¡Sa L lZ, a bÉ J ej¤e¡ p wNË q, f kÑ− hrZ , f l£rZ h¡ p ¡r É

NË qZ L ¢lh ¡l SeÉ Hh w a c¤− Ÿ−nÉ ® L¡ e f−rl c MmL« a i ¢̈j h¡

C j¡l− a fË h− −nl SeÉ ®k ®L ¡e hÉ¢š ²−L Mja¡ A fÑZ ,

( P) A ¿ ¹hÑa£ ÑL ¡m£ e ¢e− o d¡ ‘¡ ,

( Q) ¢l¢p i¡l ¢e− u¡ N , Hh w
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( R ) B c¡ ma A bh¡ q¡ C −L ¡V Ñ ¢hi ¡ −N l ¢eL V k ¤¢š ²p‰a h¡ kb ¡kb

fË a£ u j¡e qu HC l¦ f A eÉ ® k ® L ¡e A ¿ ¹hÑa Ñ£ L¡ m£e p wlrZ j§mL

NË qZ z

( 2) ® L¡ e B C eNa L ¡kÑd ¡l ¡l ¢ho− u B c¡ma h¡ q¡ C− L ¡VÑ ¢hi¡ −N l ® kC l¦f

rja¡ l¢qu ¡ −R E f-d¡ l¡ ( 1) Hl A d£ e B− cn fË c¡ −el ® r− œJ B c ¡ma h¡,

®rœ ja , q¡C −L ¡ VÑ ¢ hi¡ −N l ®p C l¦ f rja ¡ b¡ ¢L− h z

( 3) E f- d¡l¡ ( 1) Hl A d£e f Ë ¡ ç B −hce pÇf− LÑ B c ¡ma h¡

q¡C − L¡ VÑ ¢hi¡ N L a«ÑL B −cn f Ë c¡ −el f§− hÑ Af l f r−L ®e ¡ ¢Vn f Ë c¡e

L¢ l−a qC −h x

a− h naÑ b¡ −L ® k, B c¡ ma h¡ , ® rœja , q¡C − L¡ VÑ ¢ hi¡N k¢c HC j− jÑ

p¿ º Ö V qu ®k, ® L ¡e ¢ho− u a ¡v r¢ Z L B −cn f Ë c¡ e L l¡ e ¡ qC − m

A¿ ¹hÑ aÑ£ L¡ m£ e hÉhØq¡ NË qZ p wœ²¡ ¿ ¹ E − ŸnÉ hÉ bÑ qC −h , a¡ q¡ qC −m Eš ² l¦f

®e ¡ ¢Vn f Ë c¡ −el fË − u¡Se qC −h e ¡z

( 4) B c ¡ma h¡ qC− L ¡VÑ ¢hi¡ N k ¢c HC j−jÑ p¿ ¹¤Ö V qu ® k, ® L ¡e ¢ho− u E f-d¡ l¡

( 1) Hl Ad£ e L¡ kÑœ² j N Ë q−Z l rja ¡ p ¡ ¢mp £ VÊ ¡ C hÉ¤e¡ −ml e ¡C Abh¡

p¡ ¢mp £ VÊ ¡ C hÉ¤e¡ m d¡ l¡ 21 Hl A d£e p w¢ nÔÖ V ¢ho−u B −cn f Ë c¡ −e hÉb Ñ

qC u¡ −R , a¡ q¡ qC −m B c¡ ma h¡ , ®rœ ja , q¡C − L¡ VÑ ¢hi ¡N , HC d¡ l¡l A d£ e

B cn fË c¡e L¢l −a f¡ ¢l− h z

( 5) HC d ¡l ¡l A d£e f Ë cš ®L ¡ e B− cn B c ¡ma h¡, ® rœja ,

q¡C − L¡ VÑ ¢hi¡N , kb¡b Ñ j−e L ¢l−m h¡ ¢a m, f ¢lha Ñe h¡ p w− n¡ d e L¢l −a f¡ ¢l− h z

( 6) E f- d¡ l¡ ( 1) Hl A d£ e fË cš ®L ¡e B− cn p w¢nÔÖ V ® L¡ e ¢ho−u

rja¡ f Ë ¡ ç ®L ¡ e p ¡ ¢mp£ VÊ ¡ C h¤Ée¡ m ¢L wh ¡ A eÉ ® L¡ e fË ¢ aÖ W¡ e h¡ hÉ¢š ²

L a«ÑL Eš ² ¢ho− u ® L ¡e B−cn fË c¡e L l¡ qC − m, ® p C ¢ho− u B c ¡ma h¡,

®rœ ja , qC− L ¡VÑ ¢ hi¡N L a«Ñ L fË cš B−cn p Çf§Z Ñ ¢L wh ¡ ® rœja E š ²

B− c− nl p w¢n ÔÖV A wn ¢h− no A L¡ kÑL l qC −h z”
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On plain reading of the said provision, we simply find that, the

application of section 7 has been made redundant in filing any application

under section 7ka of the Arbitration Act. So it is crystal clear that, without

resorting to section 7, an aggrieved party has every authority to pray for

any restrained order in regard to dispute occurred by invoking section 7ka

of the Act where the provision of either section 7 or section 12 will not

put any bar where clause (umo) of section 7ka of the Act empowers the

District Judge to pass any interim order. So, invariably, the petitioner has

rightly filed the application under section 7ka without filing any

application either under section 7 or section 12 of the Act. So, the

submission placed by the learned counsel for the opposite-party no. 1

clearly falls through.

Furthermore, the revision itself is well maintainable despite of the

fact that, the petition of the Miscellaneous Case has been returned to the

petitioner which cannot be termed as any appealable order within the

meaning of order 43, rule 1 of the Code of Civil Procedure. Because on

going through the Code of Civil Procedure, in particular, section 2 thereof,

we don’t find any definition in regard to the “plaint” therein. But what we

find from section 141 of the Code of Civil Procedure that, the procedure

in proceeding any civil suit will equally be applicable in the proceeding of

Miscellaneous Case. That Miscellaneous Case by and large arises out of

any order passed in a civil suit against various orders like under order 9 or

21 of the Code of Civil Procedure. But admittedly to file a Miscellaneous

Case under section 7, 7ka or section 12 of the Arbitration Act, it has to be



11

initiated through a “petition” which cannot be treated as plaint nor it is

guided by section 141 of the Code of Civil Procedure.

Then again, only in section 48 of the Arbitration Act, there has

been provision to prefer an appeal before this court and other than that,

any order passed by the learned District Judge while adjudicating a

Miscellaneous Case under sections 7, 7ka or 12 will certainly be revisable

order and thus the instant revision is quite maintainable having no

application of order 43 rule 1 of the Code of Civil Procedure.

Insofar as regards to the legal recourse so taken by the petitioner,

we find that, as per the “contract agreement” dated 03.08.2015, the

petitioner at the first instance invoked the provision provided in clause

94.1 and 94.2 which denotes “settlement of disputes” and since it has been

failed. the petitioner then invoked the provision so provided in clause 94.3

by initiating an Arbitration Miscellaneous Case for appointing arbitrator.

So we can find that, the petitioner has left no stone unturned to

resolve the dispute with the opposite-party who should not have resisted

such endeavour rather to co-operate the petitioner in order to resolve the

dispute within the frame work of the contract agreement dated 03.08.2015.

All in all, since section 7ka of the Arbitration Act is not dependent on

section 7 or 12 so there is no legal bar to proceed with the Arbitration

Miscellaneous Case No. 328 of 2023 and hence, we don’t find any iota of

substance in the impugned judgment and order which is liable to be struck

down.

Accordingly, the rule is made absolute however without any order

as to cost.
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The order dated 12.11.2023 passed by the learned Senior District

Judge, Dhaka in Arbitration Miscellaneous Case No. 328 of 2023 is thus

set aside.

The learned District Judge, Dhaka is hereby directed to re-admit the

Miscellaneous Case No. 328 of 2023 filed under section 7ka of the

Arbitration Act, 2001 and then proceed with the same and dispose it of

within a period of 3(three) months.

The order of status quo granted at the time of issuance of the rule

will continue till disposal of the said Miscellaneous Case.

Let a copy of the judgment be communicated to the court

concerned forthwith.

Md. Bashir Ullah, J:

I agree.

Abdul Kuddus/B.O


