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Shahidul Karim, J.

This Death Reference under Section 374 of the Code of
Criminal Procedure (shortly, the Code) has been submitted by
the learned Additional Sessions Judge, 1* Court, Kishoregonj for
confirmation of death sentence awarded to condemned-accused

Ramjan Ali. Condemned-accused Ramjan Ali along with 2(two)



others were put on trial before the Court of Additional Sessions
Judge, Kishoregonj to answer charge under sections 302/201/34
of the Penal Code. The learned judge of the court below found
condemned-accused Ramjan Ali guilty under the aforesaid
sections of law and sentenced him to death by the impugned
judgment and order dated 29-08-2017 passed in Sessions Case
No.218 of 2015, arising out of Bhairab Police Station Case No.
32 dated 29-10-2013, corresponding to G.R. No.780(2) of 13 and
acquitted the other 2(two) accused. Thereafter, the learned
Additional Sessions Judge submitted the entire proceedings of
the case to this court vide his Office Memo No. 18 dated 29-08-
2017 for confirmation of the sentence of death imposed upon the
condemned- accused. Against the aforesaid judgment and order
of conviction and sentence, the condemned-accused has
preferred Jail Appeal No.376 of 2017 followed by a regular

Criminal Appeal being N0.9941 of 2017.

Since the death reference and the connected Criminal as
well as Jail Appeal arose out of the same judgment and order of
conviction and sentence, they have been heard together and are

being disposed of by this single judgment.



The prosecution case sprouted from a grisly incident in
which an ill-starred woman named Parvin Akhtar (19) was done

to death by throttling.

The prosecution case as has been portrayed in the FIR as
well as unfurled during trial, in short, is that 6/7 months prior to
the incident, deceased victim Parvin Akhtar, daughter of
informant Md. Hossain Ali (P.W.3) was married off to accused
Ramjan Ali as per Islamic tenants. After marriage, accused
Ramjan Ali started living along with his wife, victim Parvin
Akhtar at a nearby house of his in-law’s residence. Accused
Ramjan Ali used to perpetrate torture physically and mentally to
his wife victim Parvin Akhtar on different pretexts. In the
morning of 25-10-2013, accused Ramjan Ali along with
deceased victim Parvin Akhtar went to the house of accused
Joynal, who was the father in law (8= %) of their marriage,
on a pleasure trip. In the night following 28-10-2013 at around
8.00 pm, accused Ramjan Ali and others took deceased victim
Parvin Akhtar to a vacant land located on the eastern side of the
dwelling hut of co-accused Joynal, and thereafter, killed her by
throttling as well as by suffocation by thrashing cloth into her

mouth cavity, and thereafter, concealed her dead body under the



water- hyacinth of a ditch thereof. Upon receiving the missing
news of his daughter, informant Md. Hossain Ali along with
others went to the residence of co-accused Joynal Miah and
started searching for his daughter here and there. Eventually, at
around 10.00 pm in the night, the dead body of deceased victim
Parvin Akhtar was found in the P.O. ditch, wherefrom it was
recovered and taken to the tenanted house of accused Ramjan
Ali. Thereafter, on information, police appeared there and took
away the dead body of deceased victim Parvin Akhter after
holding inquest report thereof and sent it to the morgue for post-
mortem examination. Following the incident, P.W.3 Md. Hossain
Ali, being informant, filed the FIR which gave rise to Bhairab

Police Station Case No.32 dated 29-10-2013.

After lodgment of the case, police of the relevant Police
Station started investigation of the same during which
condemned accused Ramjan Ali was arrested, who made
confessional statement under section 164 of the Code which was
duly recorded by a competent Magistrate. However, having
found prima facie incriminating materials, the investigation
officer, P.W.15 Inspector Md. Kamrul Hasan submitted police

report against accused Ramjan Ali and 2(two) others



recommending their trial under sections 302/201/34 of the Penal

Code.

At the commencement of trial, charge was framed against
the accused under the aforesaid sections of law and the charge so
framed was read over and explained to the accused who pleaded

not guilty and claimed to be tried as per law.

In support of the charge, the prosecution had adduced as
many as 16 witnesses out of 25 witnesses cited in the charge

sheet, who were aptly cross-examined by the defence.

After closure of the prosecution witnesses, the accused
were called upon to enter into their defence under section 342 of
the Code while they repeated their innocence and also declined

to adduce any evidence.

The defence case, that could be gathered from the trend of
cross-examination of the prosecution witnesses, is of complete
innocence and false implication. The further case of the defence
is that the confessional statement of accused Ramjan Ali was not
voluntary and true, rather it was extracted from him by applying

3" degree method.



Thereafter, the learned Additional Sessions Judge, upon
taking hearing from both sides and on an appraisal of the
evidences and materials on record, came to the conclusion that
the prosecution had been able to bring the charge to the door of
accused Ramjan Ali to the core and accordingly convicted and
sentenced him by the impugned judgment and order in the

manner as noted at the incept.

Feeling aggrieved by and dissatisfied with the aforesaid
judgment and order of conviction and sentence, condemned-
accused Ramjan Ali has filed the instant Criminal as well as Jail
Appeal. As we have already noticed, the learned Judge of the
Court below has also transmitted the entire proceedings of the
case for confirmation of the death sentence imposed upon the

accused.

Mr. Bashir Ahmed, the learned Deputy Attorney General
with Mr. Md. Tariqul Islam (Hira), learned Assistant Attorney
General appearing on behalf of the State and in support of the
death reference upon placing the FIR, charge-sheet, charge,
confessional  statement of the accused, evidences of the
witnesses, inquest as well as post-mortem report of the deceased

victim, impugned judgment and order of conviction and sentence



and other connected materials available in the paper book
submits that the prosecution has been able to prove that victim
Parvin Akhtar was killed by throttling by her husband accused
Ramjan Ali upon adducing some clinching -circumstantial
evidences. He further submits that P.W. Nos. 12 and 13 found
the victim in the company of the accused immediately before the
occurrence and being independent and neutral witnesses their
evidence inspires confidence. He next submits that as per
confessional statement of the accused, his conduct is very much
weird which eventually leads a prudent man to believe that it is
none but the accused himself who was responsible for the killing
of his wife. Since immediately before the death, the deceased
victim was last seen in the company of her husband, law casts a
duty upon the accused husband to explain as to how his wife met
with her death as it was within his special knowledge. But the
accused husband did not give any satisfactory explanation about
the same. Moreover, the accused husband narrated some facts
and circumstances in his confessional statement which does not
stand to reason to the common course of natural events and
human conduct, rather the same shows that the accused husband

himself was responsible for the killing of his wife, Mr. Ahmed



further added. Lastly, the learned Deputy Attorney General
submits that the learned Judge of the trial court, upon
considering the entire gamut of the case and evidences on record,
rightly and correctly found the accused guilty for committing
murder of his wife and accordingly sentenced him to death by
the impugned judgment and order which, being well founded
both in law and facts, does not require any interference by this
Court. In support of his submission, Mr. Bashir Ahmed has
referred to the decision reported in 2023 Cril. J 609 [Md.

Anowar Hossain vs. State of Assam].

On the flip-side, Mr. Dipankar Debnath, the learned
Advocate appearing for convict-appellant Ramjan Ali in
Criminal Appeal No. 9941 of 2017 has criticized the veracity of
the impugned judgment and order submitting that there is no eye
witness of the occurrence leading to the incident of murder of the
deceased victim Parvin Akhtar. He next submits that some
important witnesses including the investigating officer were not
adduced before the court, and as such, the accused is entitled to
get benefit under section 114(g) of the Evidence Act. He further
submits that the confession of the accused is exculpatory in

nature and as such, no reliance can be placed upon the same.



In a last ditch attempt, Mr. Debnath submits that if the
conviction of the accused-husband is maintained in that event his
sentence may be commuted to one of life imprisonment since the

fate of the case mainly hinges upon circumstantial evidences.

Heard the learned Advocates of both the parties, perused
the impugned judgment and order of conviction and sentence
including the evidences and materials on record and also

considered the facts and circumstances of the case explicitly.

With a view to arriving at a correct decision in the death
reference and the connected criminal as well as jail appeal, we
are now called upon to sift and weigh the relevant evidences on
record together with the surrounding facts and circumstances of

the case.

P.W.1 Dr. Md. Golam Kabir is the relevant doctor who
held autopsy of the cadaver of the deceased victim Parvin Akhtar
(19). In his testimony this witness avers that on 29-10-2013, he
carried out post-mortem examination of the dead body of

deceased victim Parvin Akhter and found the following injuries:

1. Multiple abrasions over face with discrete echymosis;



10

2. Swelling both lips with abrasion and laceration inner
aspect of both lips;

3. Multiple abrasions and scratches on both sides of throat
and neck;

4. Abrasion and echymosis back of both elbow.
Laceration on both ear lobes. Abrasion on the right side

of back.

On dissection: No internal injuries were detected. Nasal

bone was found fractured.

According to him, the cause of death of the deceased
victim was due to asphyxia and shock as a result of suffocation
and throttling which was ante-mortem and homicidal in nature.
P.W.1 proves the post-mortem report including his signature

appearing thereon as Exhibit Nos.1 & 1/1 respectively.

The defence declined to cross-examine P.W.1.

P.W.2 Hussain Muhammad Fazlul Bari is the concerned
Magistrate who recorded the confessional statement of accused
Ramjan Ali. In his evidence this witness claims that on 30-10-
2013, he penned down the confessional statement of accused

Ramjan Ali under section 164 of the Code upon complying with
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all legal formalities. This witness proves the confessional
statement of the accused including his (P.W.2) signature

appearing thereon as Exhibit Nos.2 & 2/1 respectively.

In reply to cross-examination P.W.2 states that the accused
did not make any complain of police torture to him. It was
mentioned in the confession recording form that the statement
made by accused was true and a correct account of the fact.
P.W.2 denied the defence suggestion that he recorded the
confession of the accused without complying with all legal

formalities.

P.W.3 Md. Hossain Ali is the informant as well as the
father of deceased victim Parvin Akhtar. In his deposition this
witness gives out that his daughter Parvin Akhtar was married
off to accused Ramjan Ali 6/7 months before the occurrence. The
accused used to stay with his (P.W.3) daughter at a nearby place
of his residence. Before the occurrence as well as after 3(three)
days of Eid, the accused misbehaved with his (P.W.3) daughter.
On 25-10-2013, accused Ramjan, Joynal, Yesmin, Siraj, Sufia
and Achia took his (P.W.3) daughter to the residence of Joynal,
and thereafter, killed her in the night of 28-10-2013 at around

8.00 pm. The aforesaid accused took his (P.W.3) daughter to the
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eastern side of the residence of accused Ramjan and killed her
and thereafter, abandoned her dead body in a ditch. The mouth of
the victim was tied up with cloth and her head was thrashed by
brick. On information received from accused Yesmin, he (P.W.3)
along with his son, Al-Amin, daughter Achia and son-in-law,
Kazi Miah went to the house of accused Joynal and carried out
search for his daughter. Eventually, the dead body of his
daughter was recovered at 10.00 pm in the night. After recovery
of the dead body of his daughter, police appeared at the spot.
P.W.3 proves the FIR including his signature appearing thereon
as Exhibit Nos.3 & 3/1 respectively and also identifies the
accused in the dock.

At the beginning of cross-examination, P.W.3 burst into
tears which was noted by the learned Judge of the trial court in
his deposition sheet.

In reply to cross-examination P.W.3 says that he did not
call any arbitration meeting over the matter of ill treatment by
the accused to his (P.W.3) daughter. After taking permission,
accused Ramjan took his (P.W.3) daughter to the residence of
Joynal while his (P.W.3) daughter Parvin, Shabanu, Ramjan,

Ramjan’s brother Ashik were present. P.W.3 further states that
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he did not witness the incident of killing of his daughter. At first,
accused Joynal informed him over telephone about the missing
news of his daughter, whereupon he along with others went to
the house of Joynal at around 8/8.30 pm. At around 9/9.30 pm,
he found the spot wherefrom his house is located at a distance of
about 2/3 miles away. He (P.W.3) himself found the dead body
and identified the same at first. His son Al-Amin carried the dead
body on his shoulder. The residence of Joynal is located about
300 feets away from the spot. P.W.3 denied the defence
suggestions that the accused did not kill her daughter or that he
deposed falsely or that the accused was falsely implicated in the
case.

P.W.4 Al-Amin is the elder brother of deceased victim
Parvin Akhtar. In his testimony this witness claims that his sister
Parvin Akhtar was married off to accused Ramjan 7 (seven)
months prior to the occurrence. Accused Ramjan used to stay
along with his wife at a rented house in the neighbouring area of
their (P.W.4) residence. On 25-10-2013, his sister along with
Ramjan went to the house of Joynal to enjoy a feast. They
(P.W.4) were also invited at the house of Joynal and after

enjoying feast they returned back home, but his sister Parvin
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Akhtar stayed at the house of Joynal. Yesmin is the wife of
Joynal who requested his (P.W.4) sister to stay in their house as
there was misunderstanding between accused Ramjan and his
wife. In the night following 28-10-2013 at around 8.00 pm,
Joynal informed them (P.W.4) about the missing news of his
sister. Joynal also gave out that the victim was killed by Jin.
After receiving such news, they went there and upon carrying out
search found the dead body of his sister in a ditch which was
covered with water-hyacinth. On information, police appeared at
the spot and took away the dead body. Police seized the wearing
apparels of the deceased victim vide seizure list (Exhibit No.4) to
which he put his signature. This witness proves the seized
wearing apparels of the victim as Material Exhibit No.I.

In reply to cross-examination P.W.4 says that he used to
work as a Tailor in Khulna wherefrom he came to his residence
6/7 months prior to the incident. After marriage of his sister, he
(P.W.4) used to stay in his residence. His sister informed him
about the torture perpetrated to her by her husband. 4(four) of
them (P.W.4) also went to the house of Joynal on a pleasure trip.
Except Parvin and Joynal, they (P.W.4) returned back in the

afternoon about 4.00 pm. On that night Joynal informed over
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phone about the missing news of his (P.W.4) sister. Upon
receiving such news, he along with his sister, father and brother-
in-law (T34 &W®) went to the house of Joynal which is 6/7 km
away from that of his (P.W.4) own. Upon receiving information
from one person, they went to a ditch and found the dead body of
his daughter, whereupon he jumped into the water. The dead
body of his sister was then brought to the house of Joynal
wherefrom police took it away. P.W.4 denied the defence
suggestion that he deposed falsely.

P.W.5 Kader Miah is the brother-in-law of deceased victim
Parvin Akhtar. In his evidence this witness asserts that about
7(seven) months prior to the occurrence, his sister-in-law (*1f<)
Parvin Akhtar was married off who used to stay in a rented house
along with her husband in a nearby place of his (P.W.5) house.
On 25-10-2013, accused Ramjan and deceased victim went to the
house of Joynal on a pleasure trip, whereupon Joynal and his
wife detained them in their house in a bid to affect a compromise
between them. Upon receiving information on 28-10-2013, he

(P.W.5) along with his father-in-law (%) and brother-in-law
(*1=<) went to the house of Joynal and carried out search during

which the dead body of the victim was found amidst the water-
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hyacinth of a nearby ditch of the residence of Joynal. He (P.W.5)
found marks of injuries on the person of the deceased victim.
Police seized the wearing apparels of the deceased vide seizure
list to which he put his signature (Exhibit No.4/2). P.W.5
identifies the seized alamats in the court as Material Exhibit
No.L

In reply to cross-examination P.W.5 says that in the night
of 28-10-2013 at around 8/8.30 pm, he received the death news
from his brother-in-law (*7¥%F), whereupon he along with others
went to the spot. At first, his brother-in-law (*55<) found the
dead body who thereafter showed it to him. The dead body was
brought to the house by the van of Ramjan wherefrom police
took it away to the police station. P.W.5 denied the defence
suggestion that he deposed falsely.

P.W.6 Achia was tendered by the prosecution and the
defence also declined to cross-examine her.

P.W.7 Sahara Banu is the younger sister of deceased victim
Parvin Akhtar. In her testimony this witness discloses that her
sister was murdered on 28-10-2013 while she (P.W.7) was
present at her paternal house. Upon receiving the missing news

of her sister, she along with her father, brother and others went to
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the house of Joynal. On search, the dead body of her sister was
found amidst water-hyacinth. She found marks of injuries on the
neck and other parts of the dead body.

The defence declined to cross-examine P.W.7.

In his evidence P.W.8 Hazi Afsar Uddin divulges that the
dead body of the deceased victim was seen after making it ups
and down. He became a witness to the inquest-report upon
putting his signature (Exhibit No.5) thereto.

In reply to cross-examination P.W.§8 states that he did not
find any mark of injuries on the dead body.

In his evidence P.W.9 Sentu Miah says that he saw the
dead body of deceased victim Parvin Akhter. Police obtained his
signature (Exhibit No.5/1) in a paper.

In reply to cross-examination P.W.9 says that the report
was not read over to him and he also did not go through the
same.

P.W.10 Md. Akhter Hossain, P.W.11 Md. Sajib and
P.W.14 Md. Sumon Mir were tendered by the prosecution and
the defence also declined to cross-examine them.

In his testimony P.W.12 Zahir Khan avers that in the

evening of 28-10-2013 around 7.30 pm, he was selling tea. At
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the relevant time, he saw Siraj Miah, Ramjan (accused) and
Parvin (deceased victim) who were going on foot towards the
northern direction. Later, he came to learn the missing news of
Parvin. He gave evidence about the aforesaid matter to a
Magistrate. This witness identifies accused Ramjan in the dock.

In reply to cross-examination P.W.12 states that accused
Ramjan was wearing a red check shirt and an almond colour
pant. This witness denies the defence suggestion that he deposed
falsely about the factum of seeing accused Ramjan to go infront
of his shop.

In his evidence P.W.13 Md. Saju Miah asserts that in the
evening of 28-03-2013 at around 7/7.30 pm, he was present
infront of the shop of witness Zahir Miah (P.W.12). At the
relevant time, he saw Ramjan (accused) and his wife Parvin
(victim), Siraj and his wife who were going towards the northern
direction. About 1(one) hour later, people were running about
disclosing that victim Parvin Akhter had been killed.

This witness further states that earlier he gave statement
about the incident to a Magistrate which has been marked as

Exhibit No.7.
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In reply to cross-examination P.W.13 states that he could
not remember what colour of cloth accused Ramjan was wearing
at the material time. He then says that perhaps accused Ramjan
was wearing a lungi. P.W.13 denied the defence suggestion that
he deposed falsely.

P.W.15 Inspector (Investigation) Md. Kamrul Hasan is the
2" investigating officer of the case. In his deposition this witness
says that during investigation, he visited the spot and consulted
the sketch map along with index prepared by the earlier
investigating officer and found them to be correct. However,
having found prima-facie incriminating materials, he submitted
police report against accused Ramjan and others under sections
302/201/34 of the Penal Code.

In reply to cross-examination P.W.15 divulges that the
previous investigating officer made necessary arrangement for
recording the confession of accused Ramjan of 28-10-2012.
During investigation, he found oral evidence in support of the
alleged illicit connection. P.W.15 denied the defence suggestions
that the confession of accused Ramjan was procured by torture or

that the accused are innocent.
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P.W.16 S.I. Md. Mafizul Islam is the 1% Investigating
Officer of the case. In his evidence this witness claims that
during investigation, he held inquest (Exhibit No.5) of the dead
body of deceased victim Parvin and sent it for post-mortem
examination, arrested the accused and made necessary
arrangements for recording his confession. He also visited the
place of occurrence and prepared sketch map (Exhibit No.8) of
the P.O. along with separate index (Exhibit No.9) and also seized
the wearing apparels of the victim vide seizure list. Eventually,
he handed over the case docket due to his transfer elsewhere.

In reply to cross-examination P.W.16 says that he did not
find any cloth in the mouth cavity of the victim and he also did
not seize any water-hyacinth. Accused Ramjan was arrested on
30-10-2013. P.W.16 denied the defence suggestion that he
extorted confession from accused Ramjan by torture.

These are all about the evidences that had been adduced by
the prosecution in a bid to bring the charge to the door of the
accused.

Having waded through the evidences and materials on
record, it appears that there is no dispute about the unnatural

death of deceased victim Parvin Akhtar. Albeit, since the matter
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involves capital punishment in the form of death penalty, we feel
it necessary to have a close look at the inquest report to see for
ourselves as to what injury or injuries were found on the cadaver
of deceased victim Parvin Akhtar at the initial stage of the case

and what the apparent cause of death.

Record revels that P.W.16 S.I. Md. Mafizul Islam held
inquest of the dead body of deceased victim Parvin Akhtar which
has been marked as Exhibit No.5. The relevant portion of Exhibit

No. 5 is quoted below in vernacular:

“o Afoq SeR (sb) T ING S, Prol-@eE S, R,

TP, Al- toF9, GE-RreiRte @3 FiiF e Ted st wwgw [foy

FIACET T T O TET AR ORI AR §F I TN (S T

7H1, O} R @, e WE, T ATl 8 T W @ 3T Brewz|

R TS b *HEE T Ak AfrEre I/ T1gW ARAw| N S o

@S 2he e ToIl G RTATAIE Wt B At Faigq @l e

w7 [Ge <@ 7| g o W= o sisa 919 oIkl FIt T 8

Y FAfere ST ©F AAfEFre 239 932 O YoMre G @ &dN

@A o G Pied o #ied 36 aee B @2l Tw Tt St it

Wit o afzate) & T Fa fos rat ey

(Emphasis added)
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From the aforesaid narration, it appears that several marks
of injuries were found on both ear lobes, chin and right back side
of the cadaver of the deceased victim including swollen mark on

the neck.

Regarding cause of death, it has been stated in the inquest

report (Exhibit No.5) that,

oM @il T, Yo ARforTe [t A9 230 SRR W

WIS S SRR g2 =ifere FoiRre Al FiR| Ok TN IWEH we

5 afte Be Awifen @ e Afielreem v Sfea e

TITe 8 AT 2t @RS AT T 3 Qy/do/d>0 Bt MeifEew Aieew

AR TN R TG @ 2 ©fFa ot Seite I8 AN 56 Wy N

SRIE 97 FRATCE, X IO 171, IR 8 AT TS (T FHcerz|”

(Emphasis put)

Thus, it transpires that on preliminary investigation, it was
revealed that accused Ramjan Ali was involved in extra-marital
affairs following which the conjugal life of the deceased victim
became rancorous and further that she was subjected to corporal

torture by her husband, and as such, it was the hunch of the
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informant party that deceased victim Parvin Akhtar was killed by

her husband and some others.

P.W.1 Dr. Md. Golam Kabir is the relevant doctor who
held autopsy of the dead body of deceased victim Parvin Akhtar
on 29-10-2013. As per evidence of P.W.1, during autopsy, he
found as many as 04(four) injuries including abrasion and
scratch mark of both sides of throat and neck of the deceased
victim. According to him, death of the deceased victim was
caused due to asphyxia and shock and as a result of suffocation
and throttling which was ante-mortem and homicidal in nature.
This witness proves the post-mortem report including his
signature appearing thereon as Exhibit Nos. 1 and 1/1
respectively. The defence did not challenge or discard the
aforesaid testimony of P.W.1 by cross-examining him. We also
don’t find any earthly reason to hold a different view with that of
the medico-legal evidence furnished by P.W.1 so far the cause of
death of deceased victim Parvin Akhtar is concerned which also
comes in agreement with that of the inquest report. In such a
backdrop, we are of the opinion that the prosecution had
successfully been able to prove that deceased victim Parvin

Akhtar was murdered.
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Now, the paramount question that calls for our
determination is, who is or are responsible for the murder of

deceased victim Parvin Akhtar.

It is indisputable that there is no ocular evidence of the
occurrence leading to the incident of murder of deceased victim
Parvin Akhtar. The fate of the case, as it appears, mainly hinges
upon some circumstantial evidences including the statement of

accused Ramjan Ali made under section 164 of the Code.

The statement of accused Ramjan Ali has been marked as

Exhibit No.2 which is quoted below in verbatim:

e = T W NS, Piz- QT e, - W@ Wi -
@ wify Ao R 31 KRz s fm, fPHi-seers, - Wearaee
(T S 0¢ =) Tfbet o) =& e | SRl fiml S I Fieed &y
VIR 220 G AR Tree Fa o it & Arafen s g qifen sief

OlY] IR AFOM|

(€/30/2050 R) CTHAF F={(F & RIS, *IW *RF I e 2
T Q9 e e Afeq WA 5 @UIRES TR @R GFAS Sl
TR JISTS | R a1 (2/30/2059) TR (W @@ Sify §
Ao Taaice Ifre @ *M =TI A e #yz e vt
S| SR R LS R e e W e Afere vt AR ENaed



25

(R/50/2059) T R 7XfF Sl wawicem ifbre T s =
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(underlining is ours).

From a bare reading of the aforesaid confessional

statement, it transpires that accused Ramjan Ali did not implicate
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himself directly in the killing incident of his wife. Rather, he
gave out some circumstances which comes in agreement with the
facts and circumstances of the case to find out the real assailant
of deceased victim regarding which we will ponder over now.
Since the accused did not implicate himself in the killing incident
of his wife, Parvin Akhtar, the statement made by him under
section 164 of the Code cannot be regarded as inculpatory in

nature.

P.W.2 Husain Mohammad Fazlul Bari is the relevant
Magistrate who recorded the 164 statement of accused Ramjan
Ali. Upon going through the evidence of P.W.2 together with the
statement of the accused (Exhibit No.5), we are of the view that
the relevant Magistrate jotted down the same upon complying

with all legal formalities.

We have gone through the evidences adduced by the
witnesses, of whom, P.W. Nos. 12 and 13, in our view, are the
2(two) vital witnesses of the case. As per evidence of the
aforesaid 2(two) witnesses, immediately before the death of
deceased victim Parvin Akhtar, they saw her in the company of
her husband and some others and within 1(one) hour thereafter it

was revealed that Parvin Akhter had been killed. P.W. Nos. 12
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and 13 have or had no axe to grind against the accused, even they
are not friendly to the informant party as well. Therefore, we find

a ring of truth in the evidence of the aforesaid 2(two) witnesses.

In order to appreciate the matter, we feel tempted to look
at the relevant evidences of P.W. Nos. 12 and 13, though it will

encumber the body of the judgment a little bit.

In his testimony, P.W.12 asserts that,

“br/d0/>0 T AT q BT 7w N o [T wafeEmmw s
e S, aveE, ARSm oFl &6 $ex fate s @E| AW o
Arfes Hge”

In his evidence, P.W.13 Md. Saju Miah claims that,

“Qbr/do/>© FF AT q B =Y &z g iwitss s o=
@R 8 & @S T e Tex e T oIt == e, P, aweie &
ARSI 8 FHAITET &) TB! AT o7 WO F AT G2 0T \ICITAIG &6

Qﬂ‘l”

Materials on record further go to show that after the
incident the aforesaid 2(two) prosecution witnesses also gave

identical testimony before a Magistrate. Therefore, it can be
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concluded that Parvin Akhtar was last seen in the company of

her husband before her unnatural death.

In general an accused cannot be a saddled with the
responsibility of proving his innocence. But this general
principle is not applicable in a case where the wife remains
within the domain of her husband at the time of her death. In
such case, law casts a duty upon the accused husband to explain
as to how his wife met with her death since it was within his

special knowledge.

In the instant case at our hand, it appears that the accused-
husband did not give any satisfactory explanation about the
unnatural death of his wife, rather by giving some circumstances
in his 164 statement he has tried to establish that co-accused
Joynal might have been the author of the killing of his wife,
Parvin Akhtar. But this attempt of the accused, in our view, is
nothing but a dirty ploy in order to skirt round his criminal
liability in the killing incident of his wife. According to the 164
statement of accused Ramjan Ali, he along with his wife, Parvin
went to the house of Joynal and after staying there for one
night, he returned back home leaving Parvin in the house of

Joynal. On 28-10-2013, he asked Joynal over phone to bring
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Parvin to the vacant land (3%) for the purpose of gossiping.
Thereupon, he started off to the house of Joynal by a CNG run
auto and after reaching near the house of Joynal, by the flash of
torch he found Joynal in naked position who was satisfying his
carnal desire with victim Parvin. Upon seeing him, Joynal sat
down pretending to be urinating and his (accused) wife, Parvin
was lying unconsciously. Upon seeing the aforesaid, he
(accused) got frightened and came back to his own house at
Shamvupur. Later, the dead body of victim Parvin was found
under the water-hyacinth with her both hands pinioned together
with scarf (€@q) behind her back. The aforesaid circumstances as
disclosed by the accused in his 164 statement do not at all inspire
confidence as the same also appears to be unreasonable and

beyond the normal behaviour of human conduct.

From the aforesaid discussions, the incriminating
circumstances appearing against the accused may be summarized
as under:

(1)that admittedly accused Ramjan Ali and deceased

Parvin Akhtar are respectively husband and wife and

they got married 6/7 months prior to the occurrence;
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(2)that on 25-10-2013, accused Ramjan Ali along with his
deceased wife Parvin Akhtar and others went to the
house of acquitted co-accused Joynal Miah;

(3)that as per 164 statement of accused Ramjan Ali, on
26-10-2013, he returned back home along with his
sister-in-law (*51=7) leaving his wife Parvin in the
house of accused Joynal,

(4)that as per evidence of P.W. Nos.12 & 13, in the
evening of 28-10-2013 at around 7.00 pm, they found
deceased victim Parvin Akhtar in the company of
accused Ramjan Ali and others and further that 01(one)
hour thereafter it was circulated in the locality that
victim Parvin Akhtar was murdered;

(5)that accused Ramjan Ali did not give any satisfactory
explanation about the unnatural death of his deceased
wife Parvin Akhtar;

(6)that in his 164 statement accused Ramjan Ali has tried
to make out some circumstances regarding the cause of
death of his deceased wife Parvin Akhtar which does
not inspire confidence since those appear to be wired as
well as against the normal behaviour of human

conduct; and
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(7)that as per medico-legal evidence, deceased victim
Parvin Akhtar was killed by suffocation and throttling
which was ante-mortem and homicidal in nature.

All these incriminating circumstances, to our view, are
undoubtedly inconsistent with the innocence of the accused. The
chain of circumstance appears to be well-knit, complete and
unbroken. In other words, there is no missing link in the chain of
circumstances appearing against the accused. Such being the
position, no other hypothesis except the guilt of the accused is

possible.

Contention has been raised on behalf of the defence that
there is no eye witness of the occurrence leading to the incident
of killing of deceased victim Parvin Akhtar which entertains
doubt about the veracity of the prosecution story. It is true that in
the instant case the prosecution did not adduce any eye witness
leading to the incident of killing of the victim woman. But, in the
facts and circumstances of the instant case, that alone will not
create any dent in the prosecution story inasmuch as there is no
hard and fast rule that a criminal case must fail in the absence of
any direct evidence. In such circumstances the prosecution had

no other option but to rely on circumstantial evidences including
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the attending and surrounding facts and circumstances of the
case. It is often said that circumstantial evidence may be and
frequently is more cogent than the evidence of eye witnesses as
because it 1s not difficult to produce false evidence of eye
witnesses, whereas it is extremely difficult to produce
circumstantial evidence of a convincing nature and therefore,
circumstantial evidence, if convincing, is more cogent than the

evidence of eye witnesses.

In the instant case at our hand, it i1s found from the
evidence and materials on record that the occurrence took place
during the night time and immediately before the occurrence
deceased victim Parvin Akhtar was seen in the company of her
husband accused Ramjan Ali and others. Therefore, it was not
impossible on the part of the prosecution to adduce any ocular
evidence of the incident. Since immediately before the
occurrence deceased victim Parvin was last seen in the company
of her husband, accused Ramjan Ali, it was the legal duty of the
latter to give explanation about the cause of unnatural death of
his victim wife. But accused Ramjan Ali did not furnish any
satisfactory explanation, rather he narrated some circumstances

in his 164 statement which appears to be bizarre in nature and the
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same is also against the normal behaviour of human conduct.
Furnishing false explanation about the cause of death of his wife
also suggests unerringly that it was none but the accused who
was responsible for the killing of his wife. Therefore, the
argument put forward by the learned defence Advocate is

untenable in law.

It has also been contended on behalf of the defence that
some important witnesses including the investigating officer
were not examined in the case, and as such, the accused is
entitled to get benefit under section 114(g) of the Evidence Act.
This argument of the defence also cannot be countenanced as
because section 134 of the Evidence Act postulates that no
particular number of witnesses shall in any case be required for
the proof of any fact. If believed, conviction may be based on the
evidence of a single witness provided that it is full, complete and
self-contained. Furthermore, it is up to the prosecution to
determine as to how many witnesses it will examine to prove its

case.

In the instant case at our hand, it is found that in all
16(sixteen) witnesses were produced by the prosecution to prove

its case out of 25(twenty five) witnesses cited in the police
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report. It is true that the prosecution did not examine the
investigating officer of the case. But that will not create any dent
in the prosecution case as because nothing has been found in the
evidence of the prosecution witnesses wherefrom it can be seen
that the accused was prejudiced in his defence for non-
examination of the investigating officer. Moreover, the learned
defence Advocate has also failed to show as to how and in what
manner the accused has been prejudiced in his defence due to
non-examination of the investigating officer. In such a backdrop,
the argument put forward on this count appears to be wide of the

mark.

From the aforesaid discussions and the observations made
thereunder, we are of the dispassionate view that it is none but
the accused husband who is responsible for the killing of his
wife, Parvin Akhtar. Having devoted our anxious consideration
to the evidences and materials on record, we are of the view that
the learned Judge of the court below rightly and correctly found
the culpability of the accused in the killing incident of his wife
by the impugned judgment and order which warrants no

interference by this court.
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Now, we can turn our eyes to the quantum of sentence

awarded to the accused.

We have already observed that in the instant case at our
hand there is no direct evidence of the killing incident of
deceased victim Parvin Akhtar and the fate of the case mainly
rests upon the circumstantial evidences. In that view of the
matter, the sentence of death awarded to the accused appears to
be too harsh. Moreover, the condemned accused Ramjan Ali has
been suffering the pangs and torments of death sentence for
about more than 6(six) years for no fault of his own. Considering
the aggravating and mitigating circumstances, we are inclined to
hold that justice would be best served if the sentence of death of
accused Ramjan Ali is commuted to one of life imprisonment

along with fine.

Accordingly, the death reference is rejected.

Accused Ramjan Ali is found guilty under section 302 of
the Penal Code and sentenced to imprisonment for life along
with a fine of Tk.10,000/-, in default to suffer rigorous

imprisonment for 6(six) months more.

With this modification, the impugned judgment and order

1s maintained.
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Condemned accused Ramjan Ali will get benefit under

section 35A of the Code.

The concerned jail authority is directed to sift accused

Ramjan Ali from death cell to a normal prison.

Criminal Appeal No0.9941 of 2017 and Jail Appeal No.376

of 2017 are dismissed.

Send down the L.C. record along with a copy of the

judgment to the court concerned at once.

Md. Mostafizur Rahman, J.

I agree.



